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OHLINGER’S FORMS OF FEDERAL PRACTICE 


The FORMS in Ohlinger’s Federal Practice are accurately drawn and thoroughly 
annotated. Many of them were adapted from the record in actual proceedings and 
all of them have been made to conform to the letter and spirit of the new Federal 


Rules of Civil Procedure. ‘They occupy two full volumes of the work. 





There are more than one thousand forms in the work and in some instances a single 
form may be easily adapted to proceedings under several different statutes. For ex- 
ample, the annotations under Form 206, entitled: Condemnation of land by United 
States for a public building (U.S. C. 40:257), enable you to use this form under at 


least fifteen other eminent domain statutes. 


The FORMS are grouped into 49 chapters as follows: 


1. Complaint; Caption 20. Appeals to Supreme Court under 3D. Certiorari to Circuit Courts of 
2. Jurisdictional Statement the Rules Appeals 
3}. Statement of Claim 21. Admiralty; Libels in Rem 16. Certificates of Questions 
4. Claim Under Special Statutes 29. Libels in Personam. etc. 37. -Certiorari ; District of Colum 
5. Demand for Judgment, ete. 23. Pleadings; Petitions, ete. bia 
6. Summons: Notice, ete. 24. Limitation of Liability 8. Appeals from State Courts 
7. Removal of Causes 23. Stipulations and Process 39. Certiorari to Highest State 
8. Motions Before Answer 26 Interlocutory Proceedings —_ . ; 
7 +0). Certiorari to Other Courts 
9. Answer fs References 
$1. Court of Claims 
1). Counterclaims and Cross-Claims 28 Final Order and Decrees 
: ; $12. Court of Customs and Patent 
ll. Third-Party Practice 29 Appeals in Admiralty Appeals 
12. Intervention 30. Appeals in Cases Not Under the 13. Board of Tax “Appeals 
13. Receivers Rules 44. Federal Trade Commission 
14. Injunctions 31. Proceedings in Circuit Courts of ee ee See 
15. Depositions and Discovers Appeals Commission 
16. Motions: Orders. et 32. Supreme Court; Original Juris- 16. National Labor Relations Boar: 
17. Masters diction 17. Federal Communications 
18. Verdicts: Findings. etc. 33. Appeals from District Courts Commission 
19. Appeals to Circuit Courts of Ap 4. Appeals from Circuit Courts of 18. Federal Power Commissic 
peals Under the Rules Appeals 19. Bituminous Coal Division 
At the beginning of each chapter is a very comprehensive Introductory Note explaining 
[ the procedure to be followed and containing helpful suggestions and cross-references to the | 
pertinent Statutes and Rules in the first three volumes of the work. 


FORMS UNDER SPECIAL ACTS 
Ohlinger’s Federal Practice contains FORMS of Practice under at least twenty-five 
special acts such as the Clayton Act, Federal Food, Drug and Cosmetic Act, the Robin- 
son-Patman Act and many others too numerous to mention. It is the only complet 
and entirely new work on the subject written and published since the adoption of the 
Rules in 1938. There are no supplemental volumes to be used and no conflicting text 
matter to be reconciled. It contains no obsolete material... This work conforms in every 


respect and is based upon the Constitution, the Statutes, and the Rules. 


SIX VOLUMES—SIXTY DOLLARS 
SPECIMEN PAGES SENT UPON REQUEST 


THE W. H. ANDERSON COMPANY, CINCINNATI 
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CrErrTIFIED copy to file, entrance fee tc pay — company 
qualified! .. . Annual report to file, franchise tax to pay 
— Company OK for another year! . . . That was about all 
there was to it, in the old days, when a lawyer’s client ex- 
tended its business into an outside state. But nowadays!... 


What a network of different requirements! Publication—of intention to file in 
some states, or of the charter in others, or of a “synopsis” of the charter in still others 
filing extra certified copies in county offices in some states, special certificates in 


others . . . an anti-trust affidavit to be furnished here ... date on which company com- 
menced business in the state over there, in some the names and addresses of stock- 
holders! ... AND AFTER QUALIFICATION .. . look after occupation license tax 


in one state, income tax in another, use tax here and corporate excess tax there 

sales taxes, intangible property taxes, “business” taxes ... annual capital stock return. 
annual “foreign bonus report,” report of change in stated capital and surplus, annual 
report of dividends paid to residents, registry statement, annual certificate of condi- 


tion . 


\o wonder lawyers prize the Corporation Trust system, which procures for them 
from official sources the forms and information they want and sees to completing de- 
tails... and after qualification reduces the observation of all requirements to one- 
thing-at-a-time, and that thing simple! 


THE CORPORATION TRUST COMPANY, € T CORPORATION SYSTEM and ASSOCIATED COMPANIES 


ALBANY: 158 State . Forsyth et, NY BALTIMORE, 10 Light Street BOSTON: 10 Post Office Square BUFFALO: 295 Mein Street CHICAGO, 208 
th Le Salle Stree ‘ 4 + Stree LEVELLAND: 925 Euclid Avenue DALLAS; 1309 Main Street DETROIT: 719 Griew old Street DOVER, DELAWARE 

© Dover Green ERs? Exchange Place KANSAS CITY: 926 Grand Avenue LOS ANGELES; 510 5. Spring Street MINNEAPOLIS: 409 Second Avenue 5 

‘EW YORA 120 Bree ADELPHIA 23 5. Breed Street PITTSBURGH: 535 Smithfield Street PORTLAND, MAINE: 57 Exchange Street eee SAN FRANCISCO 


Montgomer: * . : 2 Secor Avenue ST. LOUIS: 314 Nerth Broadway BWASHINGTON,: 1329 E Street, N.W WILMINGTON: 100 Beet 1@th Street 
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Mr. Wolcott, of Michigan, interposed, 
saying : 

‘In that respect, we should not 
sume the responsibility of saying by 
unanimous consent that a certain act 
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question. If it is 
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better not take any 
without at least giv 
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Governors’ Report 


G rnors was read by 
l l idopted by 

ns taken by 

n the JourR- 


Annual 


1940 


stature and capacity as the truly representative body of 
the Association and the profession of law, and gave 
full weight to the deliberations which had taken place 
in Sections and Committees, preliminary to the reports 
presented for consideration. As usual, the sessions of 
the House were attended and witnessed by a large 
audience of interested members of the Association. 


Session 


Amendments of Constitution and By-laws 


Chairman Chauncey B. Wheeler of Rhode Island 
presented the report and recommendations of the im 
portant Committee on Rules and Calendar, principally 
as to the six proposed amendments which members of 
the Association had filed, as to its Constitution 
By-laws. These were taken up in the order in which 
they were published in the August issue of the JouRNAI 
and the Advance Program. 

The first amendment was that filed by Ex-Judge 
Harry P. Lawther of Texas, as to the method of mak 
ing nominations for the office of Chairman of the House 
Chairman Wheeler reported that his 
committee had worked out with Judge Lawther an 
acceptable substitute for the proposal as filed. The 
text and significance of this substitute proposal were 
given at pages 765-766 of the October JouRNAL. Judgt 
lawther indicated, in response to Chairman Gay that 
the substitute was acceptable to him. The substitute 
amendment of Article VIII, Section 2, of the Con 
stitution, was then adopted without opposition, thereby 
ending Jud 


and 


of | Jelegate S. 


lze Lawther’s long and victorious fight to 
secure for members of the House of Delegates, as such, 
a right to make independent nominations for the office 
of Chairman of the House. 


Various Amendments Adopted 


Chairman Wheeler reported favorably on the amend 
ment of Article I, Section 1, of the By-laws, filed by 
Mr. John H. Voorhees, to clarify and make more flex 
ible the procedure for checking and passing upon pro 
membership in the Association. This 
amendment, with minor changes in wording 
mended by the Committee, was published on page 766 
of the October JourRNAL. It was adopted without 
debate. 

An amendment filed by Mr. Henry C. Hart of Rhod 
Island was next reported on and taken up. It 
to Article V, Section 2, of the By-laws, as to “joint 
and was permissive in the authority 


posals for 


recon 


related 


dues,” granted 


as to joint dues for members within Junior Bar Con 
ference age. Its text was published on page 766 of the 
October JoURNAL. The proposal was sponsored by the 
Rhode Island Bar Association and by many members 


of the Junior Bar Conference. It was adopted by the 
House, subject, as always, to the action of the Assembly 

Chairman Wheeler reported favorably on an amend 
ment filed by Mr. Arthur T. Vanderbilt, of New Jersey, 
and Mr. William L. Ransom, of New York, relating 
to Article V, Section 3 of the Constitution. It proposed 
to make the Director of the Administrative Office of 
the United States Courts an Ex-Officio member of the 


Ex-Presidents as I 
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DELEGATES 





f the Board of ted from time to time who Governors, but on the whole | think that it is tair to sa) 
re member ft t stands to reason that that that the Board of Governors has been very conscious ot 
uld be true eve that the members of the the fact that they are acting as an administrative commit 
not be restricted to member tee of the House and has consulted and submitted to thx 
nil os mbet members of the House of Delegates matters which they 
Second, the f the amendment is simp! deemed of vital importance in determining the policy ot 
As it st gnize the regional ide: the American Bar Association 
iving t the | Governors st We have tried to create a representative House o} 
ted tro ent 1c1¢ ] t but an Delegates and to take away trom the Board of Governor 
imber to jud 1 I emocrati much of the power that was exercised by the old Execu 
de 1 ret t é lo probably get tive Committee because | felt, and | think the general 
togeth ! 19°¢ ‘ e pr n from some membership felt, it was not always used to the advantag: 
uit wl t gat f that circuit may not of the Association, nor did it express perhaps the polic 
t want er of the yard of Governor which a representative body of members of the Assoc! 
the 6 rd ot tyovernors non would adopt. 
be el t represent the member Mr. Smith pointed out that the Third Circuit was 
also one of three States, to which Mr. Rix’s remarks 
a "Board would be applicable He closed by saying : 
re a eles fens the We have not “disfranchised” any member of this A 
; olin ted to represent. If those sociation from being its President, Secretary, Treasurer 
, ig = CE Se or Chairman of the House. The limitation applies onl 


I course . . 
; to the Board of Governors, the administrative committec 








peach of this House, that acts in our absence; and it was ap 
plied there because it became obvious to anyone who wa 
Mr. Martin Amendment Opposed connected with the work of the Association, that the 
members of the Board of Governors must be familiar wit] 
Mr. W. |! nt the Kansas Bat the detail of its organization and familiar with the worl 
ociation, op] Iment He pointed out of the House of Delegates. We felt that if we did enlarge 
at the amend: ty ears as “nermits anv it to include those who had had that experience, we would 
an w resin a member of still mail tain the qualifications necessary in order to have 
e Houss Del who ha uniliarized himself rom men necessary on this administrative committee 
gr tage CE | | | 
P <—ien® i Mr. seph F. Berry pointed out that the Second 
.s Circuit is also one made up of three States, and that 
sot ; under the pending proposal Vermont and Connecticut 
Peg: For) 1D “eon ne a good om a could forever bar New York from representation 
cusatenies thes het ciecult te dhe Board “That is the reason why we don’t want that power 
en age Sage hilitv of a small Mr. Martin closed the debate with earnest remarks 
eroup n mae I~ because of local in support of his amendment. A vote was then taken 
popularit rcuit may appeal and the amendment was not adopted by the House. 
that < uit itt ualincations 
oan it te ' a a “ - bn Election of Three Members of Board of Governors 
: en ~ rt gal . reason wh) Secretar) Knight reported to the House that the 
> a Pe 7 ae einai following nominations for three-year terms on the 
the eneeenai Board of Governors had been duly made by the State 
a oF Delegates 
The select e met ild | ifeguarded bi From the Third Judicial Circuit 
laving men of t calibre and ability, because ot Sylvester C. Smith, Jr., of New Jersey 
their work in t tion, that their merit appeals to From the Fifth Judicial Circuit: 
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tion of your mmiittec feel that the . . , ~— > 
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( Nominating Robert F. Maguire, of Oregon. 
ven to ever) On motion of Mr. Allen B. Endicott, of New Jerse) 
State in the U1 a unanimous ballot was ordered cast for their election 
Mr. Carl B Isconsil rose to point out Opportunity was given for the offering of resolutions 
at unde l iment, two of the States, by any member of the House. ©n motion of Mr 
na circuit ild act together to keep Murray B. Seasongood, of Ohio, the rules were sus 
he third Stat epresentation in the Board pended so as to dispense with a daily roll call 
5 Asovernors ce SCVEIE SATCU 88 - - Committee Reports Received and Considered 
pes is eed oa = 
iasiaais Mr. Cody Fowler, of Florida, made an interesting 
+g lvest New lersev. declared report on the work of the Committee on Admiralty 
* and Maritime Law, but submitted no recommendations 
iste cient ' Ee for action. “The admiralty and maritime law,” said 
ein wll 3 if te Kineerenmens The trek fe he, “was the first international law, and the light of 
that throughout neideration of this Change from the ‘ternational law has grown pretty dim. So we feel 
old crwnsi the Executive Committee really that until we are faced with happier times, there is 
vane dea dates ne ve rge measure. of th not much opportunity to go into remedial legislation.’ 
anges rs merel} Committee on Bill of Rights 
There when perhaps that concept mav When the report of the Committee on the Bill of 
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Committee on Bill of Rights 
| \\ 1 | itternoon 
Knight was 
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Vi R ne Ohio referred 
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lges.” The article 
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yf the Commit 
nd that in 
I nstrued therein as in- 
denouncing the 
M f Utah and the Committee 
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paragraph. Mr. 
the Committee has 
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said, “that 
1 filed rather 
1 1 not seek the discontinuance of 


been 


Net e 


ser al that he had “no objection to 
| ittee does not 


the } errit to the deportation of Mr. 


rstanding, I have nothing 


Racine’s Motion Adopted 

t f lumbia moved 
that it be 
ves nor disap- 


Distt + + f{ 
Racine ’s motion 


her appre 


proves of the statements of the Committee with re- 


spect to the deportation of Mr. Bridges,” as proposed 
specifically in a bill pending in the Congress. 

As a member of the Committee, Mr. Osmer C. Fitts, 
of Vermont, reiterated that— 


The Bill of Rights Committee, of which Mr. Clark 
is Chairman, makes no recommendation as to the depor 
tation or lack of deportation of Mr. Bridges. We merely 


express no view as to whether this man should be de 
ported, but we dé 


man by name 


condemn the practice of deporting a 


In other words, this individual we believe 


should be accorded all civil liberties for which we have 
fought; but we do not say that this man should be ce 
ported or should not be deported. We do condem 


merely deporting him by name—in other words, a special 


bill. If we 


bill, we c 


could cut down our civil liberties by a 
them by 


rights. 


special 


uld increase a special bill, granting to 


one man further 


The amendment offered by Mr. Hannah was then 


rejected by the House. Chairman Gay stated: 

The pending motion is that the report of the Commit 
tee on Civil Rights be received and filed, but that that 
action be not construed as approving any statement in 
the report respecting the deportation of Mr. Bridges 
Mr. Racine’s motion was adopted by a viva voc: 

vote 
Work of the Sections and Councils 
The report of the Board of Governors as to the 
report of Messrs. Hannah and Morris as to the func 


tioning of the 


lation with the 


Sections and Section Councils in corrs 
Board of Governors and the House of 
was summarized by 


Delegates, Secretary Knight as 


follows: 


They recommend that shortly after each annual meet 
ing, not more than sixty days, the Section Chairmen 
meet with the subcommittees of the Board of Governors 
and the Administration Committee, in order to eliminate 


conflicts 


harmoni 


and have the Sections working together mor: 
uusly, and that Section Councils meet immedi- 
ately after the close of the annual meeting to map out 
the coming year’s work. 

That a Section Handbook be published, giving his 
tory, purpose, activities and mechanics of the workings 
of the Sections. 

That the Board’s subcommittee act as a 
tween the Board of Governors and as to 
avoid conflicts and duplications, and also that the Board’s 
subcommittee be divided so that each that 
subcommittee have certain particular 
business to look after. 

That the Sections be encouraged to have vice-chai1 
men succeed the chairmen in office. 

That there be a further study of the mechanics of the 
House of Delegates as to the manner in which the House 
of Delegates passes upon Section reports. 

That the chairman of the Board of Governors’ sub- 
committee be a member also of the Administrative Com- 
mittee. 


liaison be- 


Sections s¢ 


member of 
Sections as his 


Knight stated further that the Board of 
Governors’ subcommittee, which made this report 
and recommendation, is making a further study of the 
advisability of having a field secretary for all Sections. 

At the instance of Mr. George M. Morris, of the 
of Columbia, the Secretary was directed to 
the report to all Section Chairmen, of- 


Secretary 


District 
send a copy of 
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H. R. 7003, and to report its recommendations to the 


Board of Governors at such time as the Committee deems 
with the object of obtaining 
of Governors to support the 


necessary or advisable, 

permission of the Board 

bill in Congress. 

After stating the representative support of the bill 
by commercial and importers organizations, Mr. Barnes 
said: 

Its object is to reform certain legislation having to 
do with the enforcement of penalties provided for in 
laws affecting the importation of merchandise, and more 
particularly those laws that have to do with penalties 
provided for the falsity or fraud in connection with the 
importation of merchandise made regularly through the 
Customs House. It has nothing to do with smuggling 
or clandestine importation of any kind; it is applicabk 
only to those cases where an importer has attempted 
to comply with all the forms of law relating to the 
proper entry through the Customs House of his met 
chandise. 

It is alleged by these trade associations that the cu 
toms agents which constitute the secret service of the 
Treasury Department, under the cloak of these laws 
has and is conducting a small reign of terror 

These laws, it is alleged, were not made to cover the 
situation which is now being covered by these secret 
agents; and the result of that is alleged to be forcing 
of settlements and causing of great damage to importer 
in cases where there is not and cannot possibly be any 
loss of revenue to the United States. 

We desire the authority of the House of Delegate 
to make an intensive study of this situation, with the ob 
ject of supporting such portions of this legislation a 
we believe, after more study, should be supported by the 

Bar Association as a reform of laws which 
being used for the purpose they were never designed 
to cover, and I refer in that particular to the so-called 
anti-smuggling act of 1935, which has caused most of 
this trouble. That was an Act designed to control more 
thoroughly the illicit importation of liquor 

Into that law was incorporated a provision only ap 
plicable to the liquor smuggling that was then going on 
the words not the United States 
deprived of lawful duty thereon.” But it is alleged that 
that provision has been used to settlement fron 
importers on technical violations of invoicing and ent 
of merchandise through the regular channels, and failure 
with some highly technical an 
mercial requirements of invoicing frot 
United States! 


Mr 
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are 
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Jarnes stated that “there is a likelihood 
1 be acted on by the Congress before 
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‘T don’t want to impair the efficiency of th 
said Mr. Smith, “but I do think the 


question 


Committee's work 


legislation should be approved primarily by the Hous 
rather than by the Board of Governors, unless an emer 
gency exists oo 


Walter P. Armstrong, of Tennessee, arose ti 


suggest that all of the resolution after the first two lines, 


4 


be omitted. “If the Committee, after continuing its 
study,” said he, “finds there is an emergency, so that 
mmediate action is necessary, it can then refer th 
natter to the Board of Governors and attain the 


necessary authority.” 

‘I see no reason why that suggestion should not be 
ied Chairman Barnes. “It is not our d 
ain any blanket authorization.” 
lution as amended, to strike out 
R. 7003,” was adopted 


adopted,” re 


all t] at 1 


Further Committee Reports Considered 


Chairman William A. Schnader of Pennsylvania said 
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cific attempt at innovation of Association advertising for 
or in behalf of the profession. 

One of the things that has impressed the Committee 
has been the fact that there must be a continuation of 
Association policy. To be effective in good public rela- 
tions it is generally conceded that there must be a plan 
of activity following a general policy which will apply 
for more than one year. Succeeding Presidents pre- 
senting one policy plan or one major objective for the 
year, may forget that the Association is undertaking to 
render a public service such as the improvement of judi- 
cial administration, and there may not be the proper em- 
phasis upon general continuing plans which are really a 
public service rendered by the organized Bar. 

The Committee offered no recommendations for ac- 


tion at this time 


Chairman William A. Schnader, of Pennsylvania, re- 


ported for the National Conference of Commissioners 
on Uniform State Laws. The approval of the Associa- 
tion was given to the proposed Uniform Firearms Act 
and the Uniform Pistol Act. 


Chairman Charles E. Dunbar, Jr., of Louisiana, gave 
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of wl ( eC tter part 
March of 1941 
Chairmat ullanee ( he ving reso 
1110n, \ Ici i se Vv L 
RESOLVED tior f International and 
Comparative | American Bar Associa 
tion, through t theials, to set aside a fund 
not exceeding $2 et books, to be 
awarded annual] the appropriate committes 
to the cadet of graduating cla standing 
highest in | I t tl Unite State Military 
A ide! : | 


Committee on Jurisprudence and Law Reform 








Concerning t the Committee on Juris 
idence and e Board ot Governors 
wWimitte } 
The rel rt f+ ttes together t the tort 
bil ittac] transmitted with the 
recommendation 1 ise approve the recommen 
dations contain port, and th the further 
ecomme tion t tte Jurisprudence 
id La Ye ‘ , ; vbmit tli proposed 
ct to Conet , hef { ippropriate 
ttee ise i pport of that 
isure 
In making the | eport man Walter 
» Armstré ( 

r] ( differen 
cou i I stead oOo! 
eal nd legisla 
tior t 1 t hich t \ssociatior 
] ipp! I 1Ti¢ ple ind ha 
ught ar ht { t Board of Gov 
ernors t fore the ind Senate 
lu liciar’ \ { I u cated wit! 
eacl \tot o ] ft th 

Act i \ 
\ tte t ind le« 
them with the t 1d ! ( mittee 
upport t f public 
defenders ii leral Courts; a bill 
permitting gainst the ‘United 
States t was , nd consent 
t prosecut 1 ermitting the 
United States t respect t ertain claims 
ind a bill bring re lve vit n the cope 
the N 
The tained 
eg: t yclatior 
sill ext vided fe 
tne te é befe re 
ther tribunal ‘ nt of di 
Rt Th The Tort 
g the il Appeal 
\ct ‘ x In ce 
in case ending in the 
senate 
S ttee cor 
é 1 t he me has 
whe ts to endorse 
t t the ‘ enoug 
\ ct , r ( t inless there 
I P ¢ contact 
the State 1 r Ass tior for the ex 
nce of the { taught it that in appear 
oe before fl Senate Ju rv ~ommuittees 
he membe t mitte especially the House 
("¢ tte t ted } wing what 
the ] 7 1 ) done i re 
gard to thes 
The situation at } that the Rules of Civil Pro 
edure practicall ed that phase of the situation 
ut there S es t the observation of the 
lawver who pract the Federal Courts legislation 


that may be needed and which concerns substantive and 
not procedural law. This Committee can assist in for 
warding that legislation, and can assist in forwarding 
amendments to the Rules 

The sole recommendation this year is in regard to 
the procedure in three-judge Courts. As the Acts con 
stituting those three-judge Courts—and there are a num 
ber of Acts because they were passed separately—now 
read, there is some question as to whether or not all 
steps taken by those Courts must not be approved by all 
three judges. Of course those Acts were passed before 
the new Rules of Civil Procedure were adopted. A mem- 
ber of the Association suggested to the Committee that 
many things might be done by a single Court in getting 
the cases ready for trial, and that this was especially 
true because of the fact that the Rules of Civil Pro 
cedure have so much work to be done by a judge in the 
nature of pre-trial preparation 
Chairman Armstrong accordingly offered the follow 
ig resolution, which was adopted without opposition 


RESOLVED, That the principle be approved of pe 
mitting a single judge to take any action permitted by 
the Rules of Civil Procedure for District Courts of the 


United States (except the appointment of or reference 
to a master or the determination of an application for 
or vacation of an interlocutory injunction or dismissal 
of the action, or entry of a summary or final judgment ) 


in any case required to be tried by a three-judge Court 
and that the Committee be authorized to submit to the 
Supreme Court Advisory Committee the question of 
whether the result can be obtained by the adoption of 
a rule, and if the Advisory Committee be of the opinion 


that the matter is not one of practice and procedure, that 
the Committee be authorized to advocate a bill sub 
stantially in accord with that appended to this report 


Committee on Professional Ethics and Grievances 

The next order of business was an important report 
by the Committee on Professional Ethics and Grie\ 
ances, with Circuit Judge Herschel W. Arant of Ohio 
as Chairman, on matters which had been in controversy 
at previous sessions of the House. Secretary Knight 
first called attention to several changes which the Com 
mittee had itself made, in its proposed amendments of 
the Canons of Professional Ethics as first submitted by 
the Committee, namely 

(1) Change the position of the words “through tout 
ers” in the first sentence of the proposed Canon, so that 
the sentence will read: “It is unprofessional to solicit 
professional employment by circulars, advertisements 
through touters, or by personal communications or inter 
views not warranted by personal relations.” 

(2) Insert the word “expressly” between the word 
“law lists” and the word “permit” in the next to the 
last line of the proposed Canon, so that this claus: 
which is the last clause printed in italics in the proposed 
Canon, will read as follows: “such other information a 
the Rules and Standards as to Law Lists permit.” 
With the above changes, the Board of Governors rec 

ommended the adoption of the Committee’s proposals, 
ind stated that “a further study is being made of Can- 
ons 27 and 43, by the Committee on Professional Ethics 
and Grievances, and the Committee on Law Lists, and 
by a sub-committee of the Association Committees of 
this Board.”’ 

Judge Arant explained the amendments. “The pres 
ent recommendations,” he said, “represent an attempt 
to include in the Canon what seems to be the desire of 
the profession to have there.” The Committee’s recom 
mendations, with the changes noted, were adopted by 
the House. 


Bar Association Rosters 
The Rules of the House were suspended by vote, t 
permit Chairman Arant to present also an uncalendared 
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therewith, the same to be submitted to the House for its 
final approval at our next meeting. 
This was accepted by Chairman Mitchell. Mr. Ernest 


Williams, of California, asked: 


From past experience, has there been any intima- 
tion that if there were an incorporated body such as now 
proposed, donations or gifts would have been made? 

Mr. Mitchell did not answer the question, beyond 


stating the belief of the original proposer that this would 


] 


ve 


so. Mr. McLaren’s substitute motion was adopted. 


Committee on Economic Condition of the Bar 


The last report of the hard-working session was given 


by Chairman John Kirkland Clark, of New York, for 
the Committee on the Economic Condition of the Bar. 
Mr. Clark said: 


the motion of Mr. Musser of Utah. 


It has been our feeling that the attention of the Bar 
has been and is presently so actively directed to matters 
of defense that it is undesirable immediately to under- 
take the enterprise which we expect to carry on with 
the aid of the state and local Bar Associations of ascer- 
taining the economic conditions of the Bar throughout 
the country. I do, however, appeal to each of you as 
representatives of the Associations of the St-te and of 
the local Associations and as members of u.. "Fr to 
urge the State and local Associations to create coop ra 
tive committees so that we, I hope in the near future, 
may launch our enterprise of surveying conditions of 
the Bar and be organized for effective action 
The report was received, and the session recessed on 
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This was unanimously carried. The record of 


Wednesday's session was approved. 


Junior Bar Conference 


Mr. Paul Hannah, Chairman of the Junior Bar Con- 


ference, outlined the vital and active work of that or 
ganization during the past year, The Conference offered 
the following resolution, drafted after full discussion 
during its deliberations in Philadelphia: 


RESOLVED, By the House of Delegates, that the 
junior Bar Conference be and it is hereby authorized 
and permitted to conduct, as the primary activity of 
its Public Information Program during the ensuing year, 

i 
explain to the public the American system of govern 
ment and the threats to such system from within and 
without and thereby to inculcate at this critical time in 
our history a deeper understanding of and devotion to 
such system of government. 

FURTHER RESOLVED, That the Conference for 
the purpose of conducting said program be permitted to 
solicit funds from foundations or other specially con 
stituted sources, subject to the approval of the Board 


of Governors 


a national speaking program designed to present and 


Chairman Smith of the Committee on Public Rela 


tions stated: 


( 


The work of the public information service of the 
Junior Bar has been very helpful. They have assisted 
in the broadcasts which have been given. They have 
been profound in their approach to the subject of teach 
ing democracy, democracy from the lawyer’s point of 
view 

The resolution was thereupon adopted. The Special 
ommittee on Printing, Publications, Indexing, etc., 


had no report for this meeting. Chairman Robert E. 


Hardwicke, of Texas, stated that the Section of Mineral 
Law had no report requiring action by the House. As 
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Mr. Teiser, of the House Committee on the report 


of this Section, stated that the Committee had approved 


this and its subsequent resolutions except No. 8. 


( 





\ 


Mr. 
harles Martin Lyman, of Connecticut, asked : 
Having in mind that there are now pending a num- 
ber of which the taxpayer has claimed that 
debts of this kind are deductible when made in consid- 
eration of similar gifts of others, what would the effect 
such an amendment have, by way of 
a legislative declaration, that such gifts having not been 
deductible before, are now deductible for the first time? 


cases in 
of the passage oO! 


Ir. Morris replied: 

The purpose of the resolution, as recited in the pre- 
amble to the statement of the statute, is to remove the 
existing confusion. This is neither, as we view it, a 
declaration of intention of the Congress pro ot 
con on this issue, but simply to remove the confusion 
that now exists as to how the statute should be inter- 
preted. 

If the Congress refuses to adopt this amendment or 
alent thereof, then we will know that the Con 
gress is perfectly willing to have the present confusion 
continue. If it does adopt it, then we assume they wish 
to eliminate the existing confusion. So in answering 
Mr. Lyman, I would say that this has no effect upon 
the statements of prior intention of Congress as to the 
existing statute. 


prior 


the equiv 


The resolution was thereupon adopted. 
Resolution No. 2 


RESOLVED, That the American Bar Association 
iend to the Congress that the existing confusion 
the circumstances under which the estate 
includes amounts received under life insurance policies 
insuring the decedent’s life and receivable by bene! 
ciaries other than the executor be clarified; be it further 

RESOLVED, That this be accomplished by an 
amendment of Section 811 (g) of the Internal Revenue 
Code to make it clearer that the proceeds of such life 
insurance policies are not to be included in the gross 
estate unless the decedent at the time of his death pos- 
sessed some of the legal incidents of ownership in such 
policy; and be it further 

RESOLVED, That the Section of Taxation of the 
Association be directed to urge the following proposed 
amendment or its equivalent in purpose and effect upon 
the proper committees of the Congress: 

“Section 811 (g) Proceeds of Life Insurance: To 
the extent of the amount receivable by the executor as 
insurance under policies taken out by the decedent upon 
his own life; and to the extent of the excess over $40,- 
000 of the amount receivable by all other beneficiaries 
as insurance under policies taken out by the decedent 
upon his own life and of which the decedent possessed 
at the time of his death any of the legal incidents of 
ownership.” 


recom 


as to gross 


hairman Morris stated: 

This is a recommendation which has grown out of the 
highly involved issues and history of a case known as 
Bailey v. The United States, which came into the Court 
of Claims. The case was decided at least three different 
ways, and then it stopped short of a certiorari proceed- 
ing, and nobody knows exactly what the existing law is. 
The resolution was adopted by the House. 
Resolution No. 3 


RESOLVED, That the American Bar Association 
recommend to the Congress that Section 322 of the In 
ternal Revenue Code be amended to the end that the 
beginning of the period of limitation upon the filing of 
claims for refund correspond to the beginning of the 
limitation upon assessment and collection; and 
ifficers and council of the Section of Taxation 
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ceeding an! pectively. ) leased or licensed exclusively for broadcasting purposes. 
tio f these initial This was adopted. 
d at eacn At the suggestion of Mr. E. Paul Mason, of Mary 


; lies te: ere year land, consideration of other resolutions was put over, 
: pf egy to permit members of the House to study them further. 


t ction Section of Judicial Administration 


anization Activities , ' << 
ation Ac Judge W. Calvin Chesnut, of Maryland, as Chair 


Section of Bar Ors 
f the Section of Judicial Administration, pre- 








( ida. reported man ol 
QO) \ctivities, sented an earnest report First he offered a resolution 
g the year. approved by the Section Tuesday : 
ere é RESOLVED, That the American Bar Association 
SO! nnual reassume the leadership and management of the advance- 
d tion which has ment of the program of improvement in judicial pro 
lone t truct york 1n it cedure recommended by the Section of Judicial Adminis 
Id d ng | t ye be exte 1 to include tration and adopted by the Association at its Cleveland 
t yr mort Meeting in 1938, and to that end the President be au 
thorized to appoint a committee to further the program 
Mr. J the House In support of the resolution Judge Chesnut said, 
: e resolution favored. in part: 
. I I Maguire This is a time when the minds of the legal protession 
for some years past have been centered on judicial pro 
) by State cedure The new Federal Rules are the most concrete 
ard of result of that consideration, but they relate only to Fed 
he award, eral practice Now it has been the thought of the 
Bar O1 Section of Judicial Administration in the past lew years 
endorsed by this House and the Assembly also at tl 
ae Com Cleveland meeting in 1938, that the same general work 
’ should be done tor the State practice, in the sever il 
States. that has been accomplished for the betterment ol! 
Resolutions from the Section of Patent Law the Federal practice by the Federal judiciary acting 
through the Supreme Court on the recommendations 
( LIT! 1 ) reported the Advisory Committee. 
Copvright Some progress was made during the following year 
LH, - ‘ch. he said but at the San Francisco meeting of the Association last 
—- ion a ear. there was a reversal of that policy, and all the con 
it resolu ittees created in 1939 were discharged. The net result 
1040 “re ae was in effect that the very extensive work that had been 
a lone by the Section was practically put at rest and leit 
; , in a static condition, because it had nobody authorized 
(iis t ; ? 
educe [tic c pos this resolution, is to ask you, as tl 
ol pyrights 1 ‘ational Representatives of the profession im this Ass‘ 
I rtain places, ciation, to assume really the leadership in this Natiot 
e presel $250 to a statu wide ovement, and to that end, that the President 
naar iad the Association be authorized to appoint a committe 
vhich shall have the special duty of supervising 
wnaging this work 
ul The work is important. It is a practical thing. It 
infring ; concrete thing which lawyers can take hold of and 
? cing pet hould take hold of because it is dealing with the t | 
cent of their trade, if you can use that term just for a Ml oment 
Court to and these recommendations which the Association | 
present ipproved are the sharpening o! the tools with which 
t vork: and the ultimate object of course 1s for the publi 
good in facilitating, promoting economical and efhcient 
7 administration of justice. The resolution therefore sin 
n — - es ply asks that you take over this work as a National 
ts vork, as the responsibility of the Association as a whole 
IX that that vou do not allow it to go practically as an orphar 
> » 745 hic is the time, gentlemen, 1n the history ol judi 
ht Act procedure when we ought to give attention to facilitating 
the adm yn iustice. The public demand 
vith the they « lawvers. If the lawyers don't do it 
t t the 1S likely to take the matte 
and 
ginate idge Chesnut’s resolution was adopted, without 
debate 
we Chairman Chesnut next presented an extensive rt 
ort developed at a joint meeting of the Section, th 
f 


+ Bar Conference, the National Conference ¢ 
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re to viol examiners and staff of administrative agencies, but not 
3 and 4 including elective and policy-determining heads, be e1 
t take ploved so far as practicable under the merit system wit 
it whe the aid of competitive examinations, and that this As 
ne, 1 n Oppor ciation further such method of selection 
intentior The next resolution from the Section was as follows 
xe oe RESOLVED, That the Committee of the Municipal 
7 —— Section on Legal Remedies of Municipal Bondholders 
: sled ee hereby authorized to support House Bill H. R. 10160, 
Mp Se “a 76th Congress, third session, as one approved by the 
ae ¥ a American Bar Association. 
money In discussing the resolution Mr. Murray Season 
hould good, of Cincinnati, said: 
Personally I don't like the Municipal Bankruptcy Act 
bunal or but that has nothing to do with it. he Act has beet 
adn passed and has been extended in its operation 101 t 
£ e denied nd the situation now is that after 51 per cent 
t excel f the creditors get in the situation, then all proceeding 
those for the collection of judgments are suspended; that 
the re the caveat of the Bankruptcy Act dates from that time 
trat It was tl wht that there would be no entorcement ot 
individ obligations of individual creditors before thi 
51 per cent was obtained; but when Erie Railroad \ 
TFompku ume along, those decisions were no longet 
ial Co ipplicable, and the matter is determined by the law 
leferred each State In the State of New Jersey, for instance 
wat - unv creditor who is vigorous or diligent or inconsid 
erate, whatever you choose to call it, can rush in before 
the 51 pe ent is obtained and try to get satistactiot 
, wa of his debt [he object of this bill is to provide that 
, I there hall be reasonable time to obtain the 51 per cent 
© um nd that during that time, no individual creditor shall 
ot ‘ ive the right to go and attempt to coilect his debt 
aan lhe resolution from the Section was adopted 
{ tnut 
are Public Salary Tax Act 
ent Mr. Seasongood offered also the following resolu 
on trom the Section 
ie RESOLVED, That the Public Salary Tax Act ot 
dhipwadie 1939 should be ended so as to relieve State and local 
= ¢ fficers and employees, paid in whole or in part out ot 
i Federal funds, of retroactive Federal income taxes 
on the in eived as salaries prior to January | 
939, s to place them in the same status as sucl 
fficers and employees who are paid out of State and 
= ; cal fund 
= wae In advocacy of this resolution, Mr. Seasongood said, 
actuall n part 
> tu ; You recall that it was thought that employees al 
1 and Stat ficers of States and municipalities were exempt fr 
t the | ; ie ta When the case came along and 
gure said there was no such immunity, the Congress passed 
ggest al Act exonerating those officers and employees ( 
states 1 local subdivisions who had not paid the 
come tax and ide the Act operative only, | believ: 
° , rom January, 1939. It now appears that there are som 
ohich it States and il officers who are paid in part from Fed 
Cr, eral funds, and apparently the treasurer, in a somewhat 
: keene lood-thirsty attitude, has indicated that they should not 
n ,; be titled to the protection which outright employees o 
t bil unicipalities in the State government should have, but 
that they should be on back income taxes, which penalty 
( section had vould be a very large and serious liability for those 
unfortunate gentlemen. The object of this bill is t 
create the same justice and equity toward those men 
toward those whose payment is entirely from municiy 
Sect Municipal Law a 
: C07 i tween Sections 
vi a 
‘ n ¢ Chait (George M. Morris, of the Section of Tax 
g- resi 10 11S€ questions ot conflict in jurisdiction of os 
1 
tions and Committees as to matters having tax-la 
phases He said 
Ir ting the Section of Taxation, the By-] 
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lntion } { lisapprove a bill to meeting of the House of Delegates:—(we are going 

} m rovalties for to have a December meeting; we ran out of time Tues 
antes day. We spent an hour or two on this, and there were 

“es ye — two or three more hours of people who wanted to be 


heard, many of them representing associations vitally 
5 ; ; affected by this bill.) 

= tent applications, etc., was NOW THEREFORE, The Association informs 
pted Congress that the Association has never approved thi 
bill, and requests Congress to postpone action on pro 











5 x 
: “it 3 posed amendments to the Trademark Law until the As- 
i sociation’s views are formulated at an expected meeting 
; ; - . a of its House of Delegates in January, 1941. 
h M220 Other Reports Received and Filed 
that lt partment of The House received and filed the report of the Com- 
1c] nd where the mittee on Securities Laws and Regulations, Ex-Judge 
act lohn J. Burns, of Massachusetts, Chairman; the re 
: Rites port of the Committee on Cooperation between the 
a a Press, Radio and Bar, Mr. Giles Patterson, of Florida, 
Chairman; and the report of the Committee on Law 
lists. 
Chairman Schnader of the National Conference re 
I t p ted that 
om The Uniform Simultaneous Death Act adopted by the 
tte ther National Conference of Commissioners on Uniform State 
rticular] Laws this year, has been before it for consideration for 
1. There i period of about seven years. It was impossible for the 
1 t he report of the sub-committee of the Board of Governors 
he next to which this act was referred, to report to the Board of 
(;overnors before today, but the Committee, consisting 
< a, die taal of Major Tolman, Mr. Grant and Mr. McLaren, have 
vel ; all approved the bill and have authorized me to say so 
to the House. Accordingly, I move that the House ap 
follow prove the Uniform Simultaneous Death Act, subject to 
ctior the approval of the Board of Governors at its next 
rut meeting 
The motion was adopted. 
hall | ( 1 Jacob M. Lashly stated that the Sectior 
ty of Commercial Law had no report to make. 
ted by the Section of Criminal Law 
filed for Chairman James J. Robinson, of Indiana, presented 
the report of the Section of Criminal Law and moved 
that it be approved. The report discussed and recom 
mended the formulation of a bill along indicated lines 
esolut =. . Federal Elections Bill 
ner of Mr. Henry P. Dart, Jr., of Louisiana, earnestly sup 
n the ported the Section’s recommendation. He said: 
e that I think this matter is one of the most important mat- 
the ters that has come before the American Bar Association 
tent Office [he time has come when you need Federal legislation 
the to punish election violations. As the Committee ha 
vent pointed out, the Federal laws are inadequate to protect 
attorne the rights of the citizens against the fraudulent inter 
‘ ucl ference with the election of Federal officials. The only 
; sine Federal legislation we have on the subject of fraud, asic 
ke : fr the Corrupt Practices Act, is the conspiracy sec 
- it + 4 i tion he referred tion which declares it to be an offense to conspire, t 
d Griev- injure, or intimidate any person in the exercise of hi 
" P Federal constitutional right. For example, we have no 
— tatute against the fraudulent interference wit! 
ction of Federal officers, such as the impersona 
Resolut pt WS - tion of voters, or multiple voting, or buying or selling 
1 H.R vote We have no Federal statute against the fraudu 
Q Trade } lent terfe e with the nomination of Senators 
> ff { portunity for Congressme! We have no Federal statute against tl 
inous fraudulent interference with an election upon amend 
ents to the Constitution. 
Of course, we have State legislation in all of thes 
bill matters, but the experience of the past few years ha 
the Sectior meeting pt to the mid-winter proven that the States are either unwilling or unable to 
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Mr. Roy C. Ledbetter, of Texas. joined in 


e State of Texa “It would do the American 
\ssociation a lot of good for you to accept and come,” 
said, amid applause. 
Former President William L. Ransom. of 
woke aga t the amendment: 
l ar ure that neither I nor anv met 
fiouse would want for a moment even to 
ittitude which might be considered 
ng te nvitatior vhich ] been 
tive t ( behalf of city and 
» mucl bulwark of strength to this 
F t of all would | do that. because I have 


enjoyed the hospitality both of Texas and 
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Announcement of 1941 Ross Essay 
Contest 
Ju J | I rsuant ft 
) Ross 
| ( 
Prost t 1 Law in 
Weste é e Monroe 
trine 
IOTI It t the discussions will deal 
the subject 1 lv it ev present world 
tion ind t + a the Monroe Doctrine 
the relat C ¢ n the 
‘ é 
(On « Y; é i I+ | 
Phres 
Pe: 
Contest will bi ll members of the Asso 
tion in ov ' xcept pre us winners, 
bers of t rnot fhcers, and em 
ees 
No ess ed for this 
est a é ich entryman 
1 be req S n all right 
and intere t ind the copy 
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\n ess S to s sand words 
tes o I € e es \ 1 be included 
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Anyone wishing ter the ntest shall com- 
unicate prompt t the Executive Secretary, 
\merican Bar 1 1140 North Dearborn 
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ROSTER OF LAW LISTS AND LEGAL DIREC- 


TORIES WHOSE 1941 EDITIONS HAVE RECEIVED 

THE APPROVAL OF THE SPECIAL COMMITTEE 

ON LAW LISTS OF THE AMERICAN BAR ASSO- 

CIATION 

AMERICAN BANK ArtTorRNEYsS, 18 Brattle Street, Cam- 
bridge, Mass 

HE AMERICAN Bar, Fawkes Building, Minneapolis, Minn 

\MERICAN LAWYERS ANNUAL, N. B. C. Building, Cleve- 
land, Ohio 

AMERICAN LAWYERS QUARTERLY, N. B. C. Building 
Cleveland, Ohio : 
C. A. List, 92 Liberty Street, New York City 

ATTORNEYS List (U. S. F. & G.), Redwood & Calvert 
Streets, Baltimore, Md. 

Tue B. A. Law List, Plankinton Building, Milwaukee, 
Wis 

BANKERS LAW Recrster, 20 Vesey Street, New York City 

Tue Bar RecIster, 21 West Street, New York City 

Best’s RECOMMENDED INSURANCE ATTORNEYS, 75 Fulton 
Street, New York City 

CLEARING House Quarterty, Fawkes Building, Minne 
apolis, Minn 

THE Co_tumsiaA List, 320 Broadway, New York City 

THe ComMMERCIAL Bar, 521 Fifth Avenue, New York City 

CorRPORATION LAWYERS Directory, 141 W. Jackson Blvd., 
Chicago 

Tue C-R-C Arrorney Directory, 50 Church Street, New 
York City. 

[THE Expert, 505 Minnesota Street, St. Paul, Minn. 

FORWARDERS List oF ATTORNEYS, 38 So. Dearborn Street, 
Chicago 

Tue Haytue Law List, 261 Broadway, New York City 

Hine’s INSURANCE CouNSEL, 38 So. Dearborn Street, 
Chicago 

THE INSURANCE Bar, 343 So. Dearborn Street, Chicago 

INTERNATIONAL LAWYERS Law Lust, R. K. O. Building, 
New York City 

Tue Lawyers Directory, 18 E. 4th Street, Cincinnati, 
Ohio 

Tue Lawyers’ List, 70 Fifth Avenue, New York City 

MARTINDALE-Hurppe_LL LAw Drrectrory, 21 West Street, 
New York City 

THE MERCANTIL! \pyusTerR, 10 So. LaSalle Street, 
Chicago 

THe NATIONAL List, Empire State Building, New York 
City 

RAND McNALLy List oF BANK RECOMMENDED ATTORNEYS, 
538 So. Clark Street, Chicago 

RusseE_L Law Lust, 527 Fifth Avenue, New York City 

SULLIVAN’s Law Drrectrory, 33 So. Market Street, Chi 


cago 

Tue Unitep Law List, 280 Broadway, New York City 

Witsper Directory oF ATTORNEYS AND BANKS, 299 
Broadway, New York City 

Wricut-Hotmes Law List, 225 West 34th Street, New 
York City 


ZoNE Law Lust, Louderman Building, St. Louis, Mo. 


ForREIGN Lists—U. S. A. SEcTIONS 


CANADA BonpEp ATTORNEY, 57 Bloor Street, Toronto 
Canada 

CANADA LEGAL Drrectory, 5/7 Bloor Street, Toronto, 
Canada 

CANADIAN Law List, 24 Adelaide Street E., Toronto, 
Canada 

EmprrE Law List, 4 Bell Yard, Temple Bar, London, 
W.C.2, England 

INTERNATIONAL Law List, 104 H 
W.C.1, England 

Tue Law Lust, 119 Chancery Lane, London, England 
[Tue Scottish Law Drrecrory, 12 Bank Street, Edin 
burgh, Scotlan 

Tue Scortisn Law List, 27 Thistle Street, Edinburgh, 


Scotland 


igh Holborn, London 















TREND OF DECISIONS RESPECTING THE 
POWER OF CONGRESS TO REGULATE 
INTERSTATE COMMERCE 








+ | é e State Beginning in 1904, an increasing breadth of construs 


foundation on ensued 
re VOM In Northern Securities Company v. United Stat , 
f ‘ ! though four justices dissented, the Court held that the 
icquisition by a New Jersey corporation of the majority 
tock of two competing transcontinental railwa 
olated the Act, ; it obviou consequence was tl 
; uppre ompetition Thus the Knight case*® wa 
mited [here a monopoly of manutacture was not 
‘ t the held voi though it nevitable result was to restrain 
‘ ‘ nterstat ile 
tempt ( re 1 In the following year came the significant decision 
le witt v. Umted State " which was later referred to by 
etfe ( ( et Ol Chief Justice Tait as “a milestone in the interpretation 
( ticle { of the commerce clause ad \ combination of meat 
dealet agrees ti bid aga t each) other 11 tockyard 
larkets within a state and to fix price The combina 
( ( on contended that it affected only intrastate act The 
ethe ( esumptiot fourt ( lustice Holme answered that interstate 
ate commerce not a technical legal conception but a 
C1 nited bractical on and that when cattle are sent for sale 
ludec rom one state to another, the transit being interrupted 
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years subsequent to 1934. An illustrative instance was 
the intense invocation of George Wharton Pepper of 
Philadelphia, in concluding his argument against the 
Agricultural Adjustment Act: 

“I do not want your Honors to think that my feelings 
l, and that my emotions are not deeply 


are not involve 
stirred. Indeed, may it please your Honors, | believe | 
am standing here today to plead the cause of the Amer 
ica I have loved; and I pray Almighty God that not in 
my time may ‘the land of the regimented’ be accepted 
rthy substitute for ‘the land of the free’.’ 

In Railroad Retirement Board v. Alton Railway" 
the Retirement Act of 1934 was held unconstitutional 


as a WO 


by a five to four majority. The law provided for a 
retirement fund for employees through contributions 


Irom Carriers 


and employees and stated that its purpose 


was to promote “efficiency and safety in transporta 


tion.”*® The majority distinguished the Act from the 
Safety Appliance, Employers Liability and Hours of 


Service laws, as being “solely in the interest of th 


"RO 


employee” and “purely for social ends The minor 


ity held that a pension plan was “an appropriate means” 
towards securing efficiency®'; that the effect of sup 
at least, a debatable question and that 
should be in 


erannuation wa 
the presumption of constitutionality 
dulged.* 

\t the same Court term the National Industrial Re 
covery Act was held unconstitutional.** A code ap 
proved thereunder for the live poultry industry in New 
York City, the largest market in the country, provided 


and minimum hours. The defend 


lor maximum pay 
ints, slaughter house operators, who there purchased 
he poult rom “commission men” to whom it was 


indicted for violating the code Phe 


Court unanimously held the Act an illegal delegation 


to the President of legislative power. This conclusion 


was alone sufficient However, Chief Justice Hughes, 
r the Court, also held that the effect of the code on 
ommerce so “indirect” as to be beyond congres 
onal power.** Justice Cardozo, concurring, also held 
that there ; no constitutional authority for the wage 
ind hour pro ons.* 

Next the Guffey Coal bill, which fixed prices and also 
wages and hours of miners, was held void.*® Three 
opinions were delivered. The Court (by Justice Suthers 
land) held that the labor provisions were unjustified 

commerce regulations and were inseparable from 
the price pt sions and that therefore the entire law 
"i unc tutional. Chief Justice Hughes upheld the 
price pre s as separable. Justice Cardozo (bran 
deis and Stone concurring), dissenting, held that the 
price provisions were separable and valid and _ that 


consideration of the labor provisions should be de 


In 1935 the National Labor Relations Act was en 


ted, empowering the Board to prevent any “untaitr 
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THE JUDIE CONFERENCE 


The lawyer is ture of his daily task an 
ndividualist WI the lawver becomes a 
udge his tendet to become an isolationist. 

Within the |] lf centur two great 
hanges hav bout fro vhich great 
benefits have cot nd are still to come in 1n- 
re ising mn 

he first of tl nges, 1n point of time, 
is the organiz { f the bar. It is the result 
Ta ne Ss sh ( ooperation 
mong pra l he growing re 
sults of that cha bly b nservatively 
indicated by IR 1] his i H story of the 
\ccomplishment the \1 rican Bar Asso 
ciati n” whicl ri the e { unins Ss rially 
from Novet \pril, 1940 

The second of 1 changes is the organiza 
tion of the bencl » | significance 
than the organiz f the Bar and it prom 
ises, b St ul cooperation, to con 
tribute to the a tration istice, equal 
ind perhaps com ents. 

The tormatior1 I judicial section of the 
American Bar Association is a comparatively 
recent event. The development licial coun 
cils soon fi ludicial conferences began 
to work in the state d Federal courts. Judge 
Parker’s Fourt!] rcuit Conference is a shin 

oO ¢ xample \ these were at first volun 
tary and unoffi Yow Judicial Councils and 
Conferences h n given status and author 
ity by law. ludicial Conference was au 
horized b OT’ 1922. 

Chi ( ( continued 
through four d nd disposed of a large 

genda c portant subjects for 
discuss hi port of the Judi 
cial Cont eC the Chief Justice, 
is summariz this issue and will be read 
with interest those whose 
practice takes t into the lkederal courts 
but by every |: r who practices in the courts 
ot the several st since many of the ques- 
tions refe he Judicial Conference 
report, arist every other judicial tribu 
] , State ¢ 

Che judi gins to adopt 
fi r itsé PAaniZ n some re 
spects S th: I h Ss been 
found ess SUuCCE eration of 
private an ss 

At the | S rt of the 
United St 

The Judi Conference is the executive 


committe 
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The Judicial Councils of the circuits serve as 
two-way communicating mediums between the 
highest court, the Circuit Courts of Appeal, 
the district courts, and the organized bar. 

The Administrative Office of the Courts of 
the United States is the agency of all the units 
of this great judicial organism. 

It differs however from the great corporate 
structure in that it does not trespass on the 
discretion committed to individual judges and 
over them exercises no control. 

The individual judge, with his openminded 
ness, integrity, expertness and training in the 
fair administration of justice, remains the unit 
and cornerstone of our judicial system. At the 
same time, without surrendering any of his in 
tellectual independence he gains by association 
with his brethren in accomplishing a_ joint 
enterprise by joint effort. 





DEMOCRACY INVICTUS 

When this issue of the JOURNAL is received 
by its readers one of the most momentous ele 
tion campaigns in history will be approaching 
its end. It has been held in the year which has 
seen popular democratic government crushed 
out and destroyed by desp tic force in 12 na 
tions of Europe. It has been held at a tim 
when the European dictators boasted that no 
presidential election in the United States could 
be held without paralyzing effect on the nation’s 
foreign relations and without discord and dis 
unity in this country. They expected and pre 
dicted these things to happen, but the result 
has been the opposite. 

We in the United States have a record 
150 years of achievement in the processes of 
popular government. We have had some of 
the decisive elections in the history of democ 
racy, and have come through them with re 
newed strength. As this is written we do not 
vet know the result of the pending election, but 
in the perspective of history that is a minor 
point. The major point is that 130,000,000 
people have conducted this memorable cam 


paign with fairness, equality and order. Democ 


is id 


racy is strong in the Western Hemisphere and 


in the world. It is stronger because of the w 

in which our election was conducted. It has 
been demonstrated that neither “total’’ war nor 
the danger of hostile attack can hinder the 
exercise by a free people of their right of free 
election. The pes ple of the United States have 
once more proved their genius for popular g 
ernment. We know now, better than ever be 
fore, what a source of power our democracy is 











LAWYERS AND THE ART OF LIVING, III 
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mbdo! ol nd on whi could be supe rimposed a system of chec! 
, A bala unning bacl a at Cl} st gives 
e Anglo and balances, running back to the Great larter, chara 
teristic of the polity of English-speaking peoples ever 
erica ince These were centuries of political activity, 
which men did things for order and stability and fe 
s give 
7s free life under order and along with stability, but befor: 
‘ } 1 1 . , 
_ : ichieved order and stability led to a period of stand) 
T (iil | , 4 = 
FOUUCR till amid decaying social institutions. In these cr 
rt whl tive centuries, the twelfth and the thirteenth, the work « 
ed mem Henry II, Magna Carta, and the legislation of Edward 
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¢ ad the event Next com the seventeenth century legally pe iki 
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‘ 1s vidualism superseding the relational society of the M 
lle Ages, the era of a common law standing between t 
; , ' individual and the human agencies of social contr 
DOO! - . 
I iking from the medieval legal and political materia 
; tem of immemorial rights of Englishmen to _ be 
eClally pre taken b Jlonists to the new world and there present] 
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1 ith ow tate Here legally and politically the landmarks are 
ircun) oke’s / fitful the Petition of Right (drawn bv Coke 
f wort ind the Bill of Rights in which Coke’s work was reat 
or firmed an ibly embodied in the British Constitutior 
ext « the eighteenth century. the era of rationa 
nit eking t ‘ e forever and for all met 
easoned litical chart ! clarations and « tit 
nal provisio1 what the Middle Ages had won 
{ : 
{ free mat nd the seventeenth century had provide 
T t T ‘ ‘ 
e for the adventurous mar Here the landmarks are t 
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go full speed 
deals with 


vith profit 


contractors 


— 
S5/ 


who must expand existing facilities or construct new 
plants to meet the Army’s requirements. It is espe- 
cially acute in the aviation industry upon which an 
unprecedented production load has been placed. 

Industry as a whole is patriotic, cooperative and 
enterprising. To expect a however, to 
expand his plant capacity on a large scale with the 
risk of a sudden cessation of the which 
might leave him with an idle factory on his hands, is 
asking too much. Some amortization method must be 
worked out on a basis fair both to the government and 
to the contractor. The War Department is confident 
that the Congress will find a satisfactory solution to 
the problem 

Profit limitations are always a delicate matter. In 
the first place, industry does not yet know what limita 
will be imposed. So long as this uncertainty 
continues, industry naturally will enter into contracts 
with hesitation. In the second place, limitation on 
profits so far has been applied only to the shipbuilding 
ind aviation industries, the very facilities whose ser\ 
the present program. | 
certainly hold no brief for exorbitant profits out of 
But a fair tax on excess profits, 


contractor, 


emergency, 


tions 


are most needed in 


Ices 


government contracts 
le to business enterprises that do not deal with 
as well as to those that do, distributes 


applicab 
the government, 


1 


the armament program evenly, and dispenses 
with any need of profit limitation. 


the cost of 


Congress and the War Department are cooperating 


le ense. 


on national This confidence in each other is 


indicative of the spirit that permeates our whole arma 
effort. It is the spirit of a militant democracy 
determined to build an impregnable national defense 
It will not fail 


ment 


me add that when I think of lawyers 
and the national defense, I think of the young lieutenant 
in the Continental Army, who fought with Washington 


at the Brandywine, Monmouth and Stoney Point, and 


In closing, let 


endured the winter at Valley Forge, who later became 
our Chief Justice—John Marshall; and of the young 
lieutenant in the Army of the Potomac, wounded at 
Balls Bluff, Antietam and Fredericksburg, to 
our law owes so great a debt-—Oliver Wendell Holmes 


whom 


Supreme Court, October (1940) Term 


The Supreme Court of the United States on October 
14th entered over 300 orders, disposing of the great 
bulk of the business which had accumulated during the 
summer vacation. It disposed of appeals on motions to 
affirm, or 
corpus, mandamus, prohibition, and other miscellaneous 


to dismiss in 64 cases; motions for habeas 


motions in 19 cases; applications for leave to sue in 
forma pauperis was granted in 1 case and denied in 25 
cases; probable jurisdiction was noted in 7 cases and 


postponed in 2; certiorari was granted in 42 cases and 


denied in 151 cases ; rehearings were denied in 21 cases 
were commenced on October 15 and 
will continue for two weeks. The Court will then be 


in recess until November 11 when opinions may be ex 


Oral arguments 


pected in cases argued since the opening of this term. 
The will resume its Review of Supreme 
Court Decisions as soon as practicable, probably in the 


it URNAI 


December issue. 
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AW INSTITUT! 859 
upon their intelligent support by the lawyer as a 
citizen, if not as a technician These statutes have 


ad many months of careful and thoughtful work de 


voted to them. TI least in 
the answer to an important social problem. The 
importance of the and the which 
this attempted answer has been formulated call for a 
thoughtfu 


1ey are an effort to find, at 
part, 
question care with 
consideration by the profession and_ the 
profession’s help if the attempt commends itself as 
worthy. 
The other new 


Model 


withi 


Institute is a 
matter strictly 


the 
This is a 


venture of 


Code of Evidence 


the profession Everyone knows how much a 


tsell 


cumulation of legal precedent we have acquired i 


subject which ought to be clear and simple enough to 


be workable. This Code is an attempt to keep what 
is worth keeping in law of 


and 


out Evidence and 
the 


been so far 


present 
, 


, 
to discard the 


useless, the obsolete harmful 


Only four Chapters of it have sub 
mitted covering General Provisions; Qualification ; Ex 
amination and Credibility of Witnesses ; Personal Privi 
leges ; Non-Personal Privileges. 


shortly 


But others will follow 
V hether a Pon xl Code ts produced will depend 
upon the wisdom of the Reporter and his Advisers and 
Whether, 
is produced, it will ever become opera 
ve will depend entirely 


the help that they get from the profession. 
j 1 
ta good Code 


upon the profession itself 


The subject is one which touches every lawyer whi 
ever goes into court Surely an enlightened self-1 
terest will prompt the members of the Bar to keep 


! 
track of what is being done and, if they approve it, 
to give this venture in the improvement of the law all 
the help possible. 

The Institute has proved that we who follow the law 
really are an 
launching by 
through the 


and judges 
to 


It was aided in its 
jar. It has progressed 
unity and help of practitioners, teachers 
We hope and believe that it will continue 
your 


integrated profession. 
the organized 


receive interest and support so long as the 


work it does convinces you that such support is earned 


Revision and Codification of the United 
States Nationality Laws 

for the and codification 
Laws of the United States, was signed by 
ict. 14, 1940, and is now in effect 
This bill changes radically the law of this country with 
respect to nationality, 


The bill 
Nationality 


, 
the President on ‘ 


revision ot the 


nationalization and immigratiot 

More than the Section of International 
and Law appointed a special committee 
to participate in this task. This committee consisted of 
F. Regis Noel, Chairman, John R. Benney, Henry fF 
Butler, Richard W. Flournoy, Gerard D. Reilly and 
Grace K. Vickers, all of the District of Columbia bat 

This Committee played no small part in drafting this 
code and much credit for the passage of the bill in its 
present form is due to each member of the committe 
They worked hard and laboriously during this whol 
period with Cong 


two vears ago 


Comparative 


] 


ressional Committees, leaders of the 


bar, representatives of civic organizations and a num 


ber of members of various branches of the government 


in helpi i complete this colossal task. They worked 


irduously in many long hours of conference; many of 
their suggestions were accepted and finally incorpo 
rated in the bill as enacted 
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high seas as such vessels can traverse in an hour's 
10 Many European countries, and a dozen or so 
Central and South American powers, take jurisdiction 
for various purposes, including the protection of the 
revenue, beyond their territorial waters for distances 
varying from five to fifteen miles."' Thus, this juris- 
diction has for centuries been extended far beyond 
territorial waters to such distances as have been found 
necessary for the time being to meet the smuggler on 


his own ground until he was swept from the seas. It 


time, 


is based upon the law of economic security. 

\gain, a pirate ship of whatever nationality may be 
seized anywhere on the high seas, and it is universally 
recognized that a ship carrying contraband may be taken 
anywhere on those seas and its contraband confiscated 
The doctrine of hot pursuit allows the seizure of a for 
eign vessel wherever it may be overtaken. In none of 
these cases is the freedom of the seas said to be violated. 


Jurisdiction for Defense and Security 


There are also the claims made in times of war by 
both neutrals and belligerents to exercise control beyond 
their territorial waters for purposes of defense and 
security. These claims have been urged in diplomatic 
correspondence and made the subject of treaty: and 
national legislation for centuries. The American Secre 
tary of State took the position in 1806, for example, 
that “it would not, perhaps, be unreasonable, considet 
ing the extent of the United States, the shoalness of 
their coast, and the natural indications furnished by the 
well-defined path of the Gulf Stream, to expect an 
immunity (from belligerent proceedings) for the space 
between that limit and the \merican shore.”’!* In 1864, 
the British government expressed the opinion that 
vessels engaged in battle should not fire towards a 
neutral shore except at such distance beyond territorial 

hat shots would not fall within such waters.'* 

Today this doctrine would require powerful men-of 
war to stand off some 35 or 40 miles before engaging 
in hostilities. During the same year, when the Confed 
erate ship Alabama and the United States warship 
Kearsage were about to fight off the coast of Cherbourg, 
just beyond the territorial waters of France, the French 
Government informed the American minister to Paris 
that it would not permit the battle within gun-range 
of the coast.14 As a result, a French vessel escorted 
the Alabama some distance out to sea, where the battle 
took place While the United States protested this 
position at the time, it conceded it in 1886.15 The 
British Territorial Waters Jurisdiction Act of 1878, 
which is still in force, is especially significant; it 
declares that “the rightful jurisdiction of Her Majesty 
extends and has always extended over the open 

sea adjacent to the coasts of the United Kingdom and 
of all other parts of Her Majesty’s dominions, to such 
a distance as is necessary for the defense and security 
of such dominions.’”?® Lord Halsbury, who passed the 
bill through the House of Commons, remarked in 1895 
that the Act took care to avoid any measurement of 
distance for the nation’s security and defense.17 The 
rule stated in this Act is substantially that announced 
some months ago bv President Roosevelt when he 
declared that our territorial waters (meaning, no doubt, 
jurisdiction to control in special cases) extend “as far 


waters tf 


1 
} 


12 Am. State Papers, Class I, Forn. Rels., vol. III, 119 


13. U. S. Dip. Corres.. 1864, Part 2, 708. 
14. 160 Ms. Dom. Letters, 352; I Moore’s Digest 723 
7 


5. 160 Ms. Dom. Letters, 352. 
16. 41-42 Vict., c. 73, 579 (1878). 
17, 33 Parl. Deb. (4th ser, 1895) 504, 
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hed 11 ( pta old rules theories and practices, penetrates the disorder and 
ew and pecul ne the war. It may haos of the past and present, and searches the realm 
isked if there t today peculiar circum of the moral and spiritual, the origin of all true law, 
es that wi ules to these national and international, for the course that nations 
imstanc ( stify the Declaration of must follow. Rulers and peoples, especially those of 
ama as the Id rules to the new _ the totalitarian states, drunk with sight of power, and 
ns ( g ly changing obsessed with selfish ambitions, atheism and egotism, 
in wl Var eI ged today fail to perceive that law is not found in arbitrary opin 
engin re powé and devas ions of men or man-made doctrines and dogmas, but 
g than eve! ent generat ild have that its origins and its very elements are in morality, 
umed « B our t as and are honesty, humanity, justice, harmony, and the other 
tantly engag ng n ene war-craft Christian qualities of thought. Since when men are 
are preying uj] nt ships within the ordi governed by these qualities they are governed by the 
lanes inte mmerce Che terrific moral law, the only true law, it is evident that true law 
g ba sh cruisers and the must emanate from these qualities. In fact, that great 
Sf ta r Seve | hundred miles body of law which we have come to think of as the 


we ive snuffed out law of nations had its origins, its rise, and its growtl 
rals engaged in moral precepts, in the awakened desire of men to 





{ a { ~ ~ 
ade and oth pursuits Perhaps these live and deal with each other more honestly, mor 
ging sof today justly, more harmoniously, more peaceably. Since this 
being conduct the neutrals to an extension law of nations rests upon these Christian virtues and 
Id rules ust rely upon such rules. attributes, it more closely approximates the Golden 
not the natiot hemisphere apply old rules Rule as embodied and expressed in the two great Com 
utralitv to 1 r circumstances of the war mandments, than the law of any nation on earth with 
day gerent activities the possible exception of the American Bill of Rights 
n our pe reas, be ise (to use the That is why international law can never be abandoned 
lage 15, already or destroyed. Men may only disobey it. 
a ( ssible to prevent a \s the crude footprints of the vanishing centuries 
of attack disappear from the dissolving paths that we are tread 
nded to be e] the enemy” ing today, we are beginning faintly to perceive what 
in those ild not be making new nations have for long centuries struggled to attain. 
, but it wv ew applicat Id rules of We are seeing in increasingly clearer light and _per- 
utrality a irity to new world condi spective this true law that governs men and _ nations, 
The right trals 1 urity of life, of | and we shall eventually demand and witness its obedi 
nerce and 1 the high seas should take ence and fulfillment. In this new light, existing rules 
dence over 1 tory claims of belligerents; of law that have not been hitherto recognized and re- 
F it cal that normal activities of the ceived into our legal systems as precedents will appear 
n repu their zone ecurity would and will be applied. In this new perspective, from this 
seriously int th by the incidents of war, inspirational point of view, men will examine and 
ules might wv port the efforts of those repub- evaluate all claims of nations the world over. Then 
t es throt the if such claims as that presented by the neutrals of today 
blishment { to a wide zone of security are seen to contain the im 
perishable elements of all true law, they will find sanc- 
The Problem Viewed from Principle tion and permanent place in this law of nations. If the 
Declaration of Panama is seen to spring from a moral 
weil demand, to rest upon a moral precept, it will eventually 
ar eoee Raintree pac : te M appear as a rule of law. It has presented the world 
a ee > es wane "with a new idea; and if this idea is pressed during the 
. ; yon. pond ,. present War and during wars to come (if, indeed, they 
secpetg ey maha t tas Sally - must come), it will inevitably ripen into a universally f 
~  * sir” az = recognized rule of action, provided it is found to serve 
re ort | nit t tne ¢ a - es . law | z ends of pear e and it contains the elements of justice 
sagt and humanity 
D ( ‘ é m principle 
. — hai The Zone and Law of Self-Preservation 
} \ y r lose 
evi existed w would cor The legality of the zone of security may, perhaps, 
exist before it was he tested by the law of self-preservation. This well 
y per rded Sinai. The Ten known law underlies creation itself and supersedes all 
mandment eternal as their deific source that would oppose it. It may be invoked when it is 
\ longer draw necessary to secure existence, supply essential eco 
terial an history in nomic wants, and to insure freedom from_ political 
that must tyranny The cherished doctrine of freedom of the 
in material seas gives way before it. Consequently, if the Declara 
ne reads the tion of Panama is found to be essential to our security 
es of the past of existence and to our democratic way of life, it has 
es outmoded the support of the law of nations. 
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THE NEW CONSTITUTIONALISM* 


By E. F. ALBERTSWORTH 
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holding, is a more emphatic instance of the influence of 
personnel on the Bench at critical moments. It 1s 
equally true today when a new majority group has 
ascended our Highest Court.’ Events of a juridical 
character have amply demonstrated this fact, with the 
inevitable result that the “older” Constitutionalism is 
gone. 

\s long as the basic ideas of the American people 
were predicated upon natural law, private capitalism, a 
minimum of governmental interference, and a balance 
of power in government, the fact of a rejuvenated Su 
preme Court made for no revolution in constitutional 
interpretation.’' The justices, as they usually do, fol 
lowed the popular trends. However, with the advent of 
industrialism and the welding of the American people 
into a unity of economic life, and with the emergence 
of problems requiring more and more unified govern 
mental treatment and solution despite artificial State 
boundaries, the basic attitude of the American people 
slowly underwent change, and such change was re 
flected gradually in the decisions of the Supreme Court 
itself.‘* It required only a prolonged economic depres 
sion to effectuate further basic transformations in popu 
lar viewpoints as to the function of government and the 
scope of judicial review by our Supreme Court. Not 
only should government become more and more active 
and positive, but it should likewise assure economic 
security and livelihood, and no other human agencies, 
such as a Court or Constitution, should be permitted 
to hinder these accomplishments—such was the attitude 
engendered during the decade of economic depression."* 
The “older” Constitutionalism was not adequate to this 
objective. 

Translation of the new popular viewpoint of reliance 
upon government for economic security into judicial 
doctrines has been the work of the Supreme Court since 
the Judiciary Bill of February, 1937, and the appoint 
ment of a majority of new judicial incumbents. No 
federal law has since been overthrown in the Supreme 
Court \ great number of older decisions have been 
overruled. As a constitutional student, then, I can not 
any longer rely upon the precedents in the Court 
created by it prior to 1937 wherever in fields of social 
and economic relationships the new popular viewpoint 
would be nullified..4 Stated otherwise, the “older” 
Constitutionalism is no more. We are upon uncharted 


seas of a new judicial interpretation with the older 


10. Contrast earlier in our history the difference in result 


in su 1 prosaic field as injuries and deaths of rail workers 
prior to statutory schemes of industrial harms between Wa 
bash Ry. (¢ v. McDaniels (1883) 107 U. S. 454 and Northern 
Pac. Ry Dixon (1904) 194 U. S. 338. And cf. Barney v 
City of New York (1904) 193 U. S. 430 and Home Tel. & 
Teleg. ¢ v. Los Angeles (1913) 227 U. S. 278, interpreting 


what is an “act of State” within the meaning of the 14th 
Amendment 


11 The Federal Supreme Court and Industrial Develop 
ment (1930) 16 A. B. A. J. 317. 

12. The Machine Age Mind and Legal Developments (1932) 
0) Ky. I |. 416 

13. Streamlir the Constitution (1938) 16 N. Y. Univ 
i. 1 

14. K.C. Davis, Revolution in the Supreme Court, Atlantic 
M ntl hy Ma 1940 








What Is the “New” Constitutionalism ? 


The Transforming Effect of the New Ideologies 
Upon the Activities of Government 
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new Constitutionalism is evidenced by the low state ot 


financing of new ventures, the huge excess bank r¢ 
serves, the low rates of interest, widespread unemploy 
ment, and the ever-mounting national debt—the latter 
due in part to the timidity and scarcity of private cap 
ital in a period of economic disturbance and readjust 
ment. Whether this situation will right itself in another 
generation or be hastened by a governmental spending 
program of rearmament, I do not here discuss. Nor 
do I discuss the further important question, What will 
be the outcome of large-scale spending for non-produc 
tive goods which can not be employed in a post-war 


period of further readjustment? But I think it is no 


exaggeration to say that private capitalism has no large 
confidence in the present Supreme Court's interpreta 
tion of the Constitution. When and if this confidence 
will revive is unpredictable. The Court itself has re 
peatedly stated that it alone can not protect certain 
Constitutional rights, but that reliance must be placed 
in the first instance in the legislators or in popular 
[his is and has been the situation in Eng 
land for hundreds of years. But there private cap 
een gradually receding during the past two 


decades, with many millions unemployed and with gov 


ernmental debts and taxes ever mounting 
mental planning and governmental doles, subsidies, and 
pensions have been inevitable developments.*4 The 


restraint 


1 


italism has 


Govern 


United States, usually following England in social and 
economic legislation, has practiced similar methods 
vith the result that its governmental institutions ha 


been greatly transformed. 


The New Constitutionalism Favors 
State Capitalism 


With the capacity of private capitalism based upon a 
machine econot to produce more than can be con 
with a popular reluctance to lower stand 
ards of living built up in connection with such an econ 


sumed, an 


was out of adjustment, it has become 


the popular conception to demand that Government 
with its apparently vast and unlimited resources should 
provide the purchasing power necessary to maintain a 
alance between production and consumption.* Thus, 
endeavored to prevent deflation of the 
price level through dollar devaluation, control of pri 


duction, buying of commodity surpluses, extension of 
subsidies, pensions, and doles to those whose income 
were inadequate, and engaging in productive enterpris 


itself \ll these undertakings could not be financed 
through taxation, as this would cripple private capital 


ism more than it had been, so that a policy of gover 
mental credit was inaugurated. As the economic d« 
pression was prolonged, increased borrowing resulted 
and higher taxation made necessary to prevent a sul 
stantial fall in the price of government obligation 

and weakening of governmental credit*® As wid 
spread unemployment continued in spite of or becauss 


of these methods, the view-point became general that 
economy of private capitalism had to be 


continually supplemented by State support, and might 


English House of Lords. lost it 


ns, until 1938, pensions, subsidic 








SU) per 
t 




















Pad 8 









7 7 | + + , ] ? 
eventua be tral é ( ( ul ci 
ism and otate ( { ( vith the 1 
that a re-armal Fel <i equate W 
erated indu 1 ( ( r eates ti 
1, 
ment furnish ( ( the S ( ( ; W hateve 
' 
tional debt mig ( e | gre Val ( luti 
| ; crf 
tatorship, but that w ¢ € Lou ire the tangibic 
I 
1 ¢ ; ; 1 ‘ 
This ¢ D 1 { I r ‘ ible 
ont 
ciall } " others l ) ( ( ila l ( r 
( t ] 
\merican Gove ¢ { ¢ eC 
] ( é } S ¢ S 
flected in dec oO ( c c 
| ist few veal ; I é r os Ty State ¢ P . 
» I y 
. t ‘ \r ‘ I 
Court has che Ke ¢ LL¢ 
| ] ] ( \1 é Te t ’ nn 
1 it of side r a 
r led 1 ni) ( 
ernmental compe é | ( ern 
] | ] 4 ci¢ t T . 
rende TT , ¢ ecle | ! 
] t+ ] ( ¢ ( the ( 
and state u I ( 
| | { { ille te 
romise ( ¢ ¢ é ( 
| \ ppt 
of the interstate ' , V ap] 
' 
trol ¢ produc } 
] ¢ ’ ; 
1 es ent cetet 1icu 
ae e ( ( t et for 
t! re nee wot (; ' r ‘ ] ¢ ¢ 
tT T { ; 
t { 
economic securit o £ ma ( 
te 1 1 ' , 
eTrnme! il el ( aii Lick 
' : 1 { t 1 tiON 1+ 
with judicial et { VT t 
cecisions ot the ( ite t 
. et + ; on!) P 
tall 1 of Sue COOTX 
RENE ee A ( P ’ ne 
Ka el r 


The New Constitutionalism Is Pragmatic, 


Not Conceptual The “Rise of the Masses” Under the 


New Constitutionalism TA} 
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is quite clea elihood of cessation for 
ndefinite t 
What is very cl new Constitutionalism 
r r OgTess IS 
ling le nerican so 
hy of the masses’’** into 
sitions ¢ r g ental control, 
ough labor ns and regulatory laws, 
busine enter] wel \ policy of govern 
ental loans to pt! prise with attendant polit 
al control further ents this trend. To many 
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maladjustments are completed it may call for a Dicta 
torship. If the United States entered the present 
European war, all these tendencies would be accel 

erated,** although in the process a business boom might 
well materialize, and a unification of American life o« 

cur that would check or deflect the operation of forces 
now dominant. An imperialism resulting from the 
desirability of acquiring new frontiers and new markets 
would also serve to counteract prevalent forces.** The 
influence of the Church should also not be overlooked 
as a restraining force in any period of economic dis 
turbance that may result in the economy now being 
formulated under the new Constitutionalism. 


44. The vast war powers of the Central Government, ex- 
pressly granted in the Constitution, have never been fully 
explored by the judiciary. Invocation of constitutional controls 
during a war emergency will be difficult. Cf. Keefer, Has a 
Person the Constitutional Right to Abstain from Work? (1924) 
29 W. Va. L. Q. 20 
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SHOULD THE RULES OF FEDERAL CIVIL 
PROCEDURE BE ADOPTED IN FLORIDAP* 


By Hon. HERBERT S. PHILLIPS 
lttorney, Southern District of Florida 


HE most imy tion now being considered and constructive criticism of several thousand lawyers 
by the B the ad bility of adopt as well as a large number of judges. 

gs as the ce e courts of this The judiciary Act of 1789 gave the Supreme Court 

e, the rules hut he district courts of the United States the power to regulate equity and 

( ed Stat pted the Supreme Court admiralty practice. The bankruptcy act of 1898 gave 

sual \ct ( lune 19, 1934. The the Supreme Court the same power in bankruptcy mat 

tion of the e pl | rules is not ters. The Conformity Act of 1872 required the federal 


State, but courts to follow the procedure of the courts of the states 


len of the | ikea iaad e people, because in which they should happen to sit. This, of course, 
re is nothing t tal] ts { rights, lib required federal judges to be acquainted with forty 
es and hap] eople the adminis eight varieties or types of procedure. The reasons why 


this proved to be unsatisfactory are self-evident and 
well known. 


The Reward of Truth The Act of Congress of June 19, 1934, restored t 
| , wth is the the Supreme Court the power, which should be lodged, 
, | y system of not only in the Supreme Court of the United States, 
il pre ermination of | but in the supreme court of every state, to provid 
ut! necessary rules for civil and criminal procedure. Where is the 
} ench and __ legislative body to be found that is qualified to prepare 
: , ibide bv rules of pre cedure for the courts? 
I The distinction between procedure in law and equity 
was abolished in New York as early as 1850. This dis 
The Background tinction was also abolished in England in 1870. 
- ge ogy , lag eye Fs Re x >s ~— Resulting Benefits 
re \ccepting the foregoing as a brief background sup 
esi é da iz porting and favoring the adoption of the rules, let me 
end any years enumerate some of the benefits which, it is conceded 
wyers ( ity had labored unselfishly will be derived from their adoption: 
1 unceasing] bout improvement in out Ist. We would, by the adoption of the rules, abolis! 
| system of W. Shelton, a all technical forms of actions at law, such as covenant, 
mber of thi vho died before the adop debt, assumpsit, case, trespass on the case, detinue and 
1 of the ivil procedure, headed a_ replevin. Who among you have not been puzzled at 
ymmittee « ciation that wm times to determine just what form of action under our 
singly end thirty mmediately pre present system of pleading in this State should be 
ding tl idopt ul to persuade the Con brought ? 
ss to pass ng the Supreme Court to 2nd. Under the new Federal Civil Rules you simply 
ulgate 1 r tions at law in _ set forth a short and plain statement of the claim of 
al your client in plain English, showing that the plaintiff 
Hon. Hor torney General, is entitled to what is claimed against the defendant. 
ing the admin Objection has been made by some to the brevity of the 
ersuasive per suggested forms. Take Form 9 for instance, which is ; 
led in secur a complaint for negligence. It alleges: 
le to § the Supreme Court 1. The jurisdiction. 
por 2. That on June 1, 1936, in a public highway called 
\s soot ed th une 19, 1934, Boylston Street in Boston, Massachusetts, defendant 
te ; Court appointed an a negligently drove a motor vehicle against plaintiff who 
ed of distinguished lawyers, was then crossing said highway. 
idges, and law structot mong whom were 3. That as a result plaintiff was thrown down and 
utstandi1 s William D. Mitchell of New had his leg broken and was otherwise injured, was 
k, Chai Charles E. Clark, Yale Uni prevented from transacting his business, suffered great 
Ed Tolman; Professor Edson R. pain of body and mind, and incurred expenses for med 
nderlar ty of Michigan Law School; ical attention and hospitalization in the sum of one 
bert G. D nd George Donworth thousand dollars; 
Seattle, 1 ( tt nd report to the and concludes: 
“Wherefore plaintiff demands judgment against de 
7 t t ent the suggestions fendant in the sum of ten thousand dollars and costs.” 
; . - : da This form. of course, would not stand up under our 
gust 1 present system of pleading in this State, but it is a ver- 
873 
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RULES 


greatly. The cost of most legal service is too high, prin 
cipally because of the prolixity of our methods. This, 
obviously, drives business from us. Reduce by half the 
amount of time and work necessary to complete a piece 
of work, and the fees commensurately, and it is my be- 
lief that the volume of legal business will multiply ten- 
fold. We must see to it, however, that we contempora- 
neously reduce court costs. They are far too high in 
many courts, both trial and appellate ; especially the lat 
ter. ‘Printing the record’ is the chief offender in the 
costs field. 
At the institute on federal rules held in 1938 in Cleve 
land, Professor Sunderland, of the University of Mich 
igan Law School, while discussing Rule 16, was asked 
by someone present why a pretrial was left discretion 
ary with the court, instead of making it mandatory. 
Mr. Sunderland in answering this question admitted 
that it was entirely discretionary with each district 
judge to handle pretrial as he might see fit, but that 
they did not make it mandatory because if the district 
judges did not like the rule, it wouldn't work anyway 
and that nothing could be accomplished with respect to 
pretrial without the sympathetic interest of the judge 
And he added, “You cannot force a judge to be 
sympathetic.” 

We, therefore, see that after all has been said and all 
that can be done, one of the most, if not the most im 
portant rule, is left for its application or enforcement 
to the discretion of the judges, and that the effective 
enforcement of the rules will depend, as always, more 
upon our judges than anyone else. 


Woodrow Wilson, et al. 


The August issue of the American Bar Association 
JoURNAL contains a short address delivered by Mr. Jus 
tice William O. Douglas of the Supreme Court befor 
the judicial section of the Texas Bar Association on 
July 4, 1940. Mr. Justice Douglas heads his address 
with a quotation from Woodrow Wilson, reading as 
follows: 

\ bar association should be greater than the indi 
vidual lawyer. It should embody not the individual am 
bition of the practitioner, but the point of view of society 
with regard to the profession. 

g Justice Douglas, 


Following this quotation, Mr. 
among other thi 


lings, said: 

Those observations of Woodrow Wilson contain th 
working creed of all organized efforts on the part of ow 
profession towards the ideal of social justice. They als: 
emphasize the tremendous responsibilities on all of us for 
improvement of the legal system. On its 

effective functioning rest many of the hopes of democ 

racy. Its responsiveness to change, its efficiency, its in 
tegrity will create an abiding faith in the virtues of the 
democratic processes. 

No legal system can long survive, in the sense of 
commanding public respect and confidence, which does 
not comport with the people’s shrewd, native sense of 
justice. Nor should it survive. The law is not a game 
it is an arbitral process. It will never be perfect because 
it is human. But the striving for that goal is part of 
the destiny of our profession 

In his address Mr. Justice Douglas gives statistics 
showing how pretrial has speeded up the disposition of 
before the courts in the District of Columbia 

Hon. William D. Mitchell in his address at Cleve 
land, said: 


Cases 


These rules have been largely derived from the fed 
eral statutes, from the present equity rules, very consid 
erably from the present English rules, and also from the 
best that is found in the codes in those states which 
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ive the code system 
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ction It includes also the provision of a wherewithal 
to be held to answer for discretion: the formation of 
lines of policy, tentative or more settled, as experience 
grows, and preferably with opportunity for a hearing 
before the policies are fixed upon; public announce 
ment of such policies, or of their modification : public 
announcement also reasons for those policies or for 
their change; an effort to avoid retroactive effect of 
change, without crippling freedom of movement. This 
is the judicial best, adapted to the administrative situ 
ation \nd it is effort from inside the bodies, and 
pressure from outside the bodies. to produce sucl 
things, which gives hope of our building, and building 
last, those traditions-of-the office among a whole per 
sonnel, which can serve as standards and restraints 
akin to those observable among the judiciary lon 
great as is the need for the devising of sunple, relatively 
informal and speedy, but effectively fair administra 
tive procedures for hearing and trying grievances, it 
Is yet patent that such procedures can reach only the 
lesser half of the matter’s essence And it is patent, 
rther, that th appropriate procedures for an admin 
istrative personnel who are to be distrusted are not 
he same procedures which are appropriate for an ad 
ministrative personnel whose will is honest, whose skill 

s needed, and who can be trusted at least to try to 
be fair. Somewhat similarly. and quite without think 
ing about lawyers use different procedures in try 
ng Issues to a court and to a jury. What one hopes 
rom the wisd of a Pound is this type of differentia 
tion, coupled with concret procedural suggestion as to 
how to / aT the needed “balance between efficiency 

nd liberty,” and “a real administrative review” in 
these tribunals “which are no doubt with us to stay 
Such concrete suggestion we lack in this book not 
because Pound cannot provide it. He can. We do not 
have it here, because exact analysis and procedural 
nvention require patience, and the author is impatient 
enough with certain ideas to let that get in the way 
f his dealing with the problem. 

This brings us to the second trouble with the first 
two chapters, the misconception of fact. Pound sees 
is abroad in the land, and as influential enough to 
need sustained attention, a “school” of juristic thought 
which moves toward exaltation of absolutism in gov 
ernment (Ch. I), and toward hopeless futilitarian ab- 
dication of control of guidance of administrators, o1 
even judges, by principles of law or reason (Ch. I] 
rhe detailed views of the men concerned. as Pound 
here reports them, seem to me to be from a political 
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Pound feels and voices, holds for each of the three 
phases. It is resp ynsible exercise of discretion which 
we need. “Responsible” includes an attitude of search 


or the common welfare (the reverse of “irresponsible”’ 





and ethical angle somewhat ghastly, from an intellect 


ingle naive, self-inconsistent, and untenable. 7: 
em, tor instance, as Pound sees them. “brutality 
ems (on p.1) “to be a measure of actuality.” The 
dulge crude economic interpretation of “each singk 


gal precept and each single item of the judicial pro 
? ] 


€SS p. 47 Their mode of thought “has no place 
or ideals” (p. 17) ; to them “the system and order are 
Illusion There is in reality only the force” in things 
of law (p. 15 They say “law is a futile deception” 
(p. 52 rights are to them a myth (p. 39), and “the 


rbitrary, personal, subjective element in magisteri 


. ; 





vehavior is the reality” (p. 53 [hese attributes 
re four n combination (passim, esp. 18-19, 37 


ery solid case to show that all of them 
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Its author has deliberately followed the classical cas« 
method and has deemed it unwise to participate in the 
recent trend towards accompanying the cases with ex- 
tensive annotations and combining texts. Some recent 
casebooks have become so overloaded with such mate 
rials that they appear to be nearer the class of search 
hooks than to that of teaching books for law school use 
The references in Professor Crane’s notes are to a small 
number of carefully selected law review articles and 
cases of definite didactical value and to pertinent sec 
tions of the Restatements. The principal cases are 
chosen in such a way as to show simultaneously the 
historical development of the law of damages as well as 
its applications under modern conditions. Almost one 
half of the cases are new in this edition. The arrange- 
ment of the book is clear; it emphasizes the main 
difficulties with which the courts are faced and espe 
cially the ways in which points of damage law are 
raised and handled in the course of a lawsuit. Prac 
titioners may find in this casebook a quick and useful 
reference to the leading cases in that field of law which 
determines the extent of the pecuniary relief available 
to the client 
MAx RHEINSTEIN 


University of Chicago Law School 


Benjamin Cardozo, American Judge, by George 
S. Hellman 1940. New York and London: M«¢ 
Graw-Hill. Pp. IX, 339.—-The late Justice Cardoz 
lives as an inspiration to the legal profession. His was 
that rare combination of scholarship and wisdom, of 
profundity and wit. By virtue of his decisions as 
Chief Judge of the New York Court of Appeals and 
as Associate Justice of the United States Suprem¢ 
Court, he has, in the words of Lord Maugham, Chan 
cellor of Great Britain, “taken his place beside thos: 
great judges, Kent, Marshall, and Holmes, as a master 
of the Common law.” It was with the happiest antici 
pation that I welcomed the biography of Cardozo written 
by George S. Hellman 

It is unjust to blame an author for not reaching an 
undesired goal. But it is inevitable to regret the limita 
tions placed by the author upon the scope of his worl 
f the 


Mr. Hellman desired to write a biography « 
man, Benjamin N. Cardozo, to display in all thei 


beauty his character and characteristics. In this hi 
has succeeded. But the legal profession is not in need 
of an extended obituary of Cardozo. It would welcome 


a critical history of his thought. It is his decisions, 


his essays, his lectures, his style, his reactions to the 
world of literature, philosophy, and jurisprudence, that 
make his life significant And it is these things that 
Mr. Hellman uses only incidentally to paint his portrait 
of a great judgs 

The book has definite value in the many letters and 
anecdotes of the Justice which it contains. But to the 
lawyer, the joint issue of the Columbia, Harvard, and 
Yale Law reviews published in January, 1939, is more 
valuable. Lut Cardozo deserves more. He deserve 
a biographer and a biography of the caliber of Bev 
eridge’s Life of John Marshall 


Chicag ALEXANDER J. ISAACS 
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LEGAL ETHICS 


Committee Named to Aid Lawyers Taken in Draft 
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the lawyer questioned was unable to support himself 
and family on a fair standard of living from profes 


sional income. There were affirmative replies from 
many attorneys. At some time during the depression 


as many as 38 per cent could not make a fair living, 
but in any particular year the number was about 18 
per cent. Of all lean years, 1933 was the worst. 
Unfair Practices Noted 

Michigan lawyers believe they are being subjected 
to unfair competition and they are “good and mad” 
about it. “‘We have been astonished at the number 
and vehemence of the complaints on this subject,” the 
committee stated. 

The committee found that no less than 79 per cent of 
the lawyers who answered its questionnaire are con- 
cerned with that worst form of competition—practice 
lay agencies —and recommended the 






by laymen 
state bar’s drive against unauthorized practice be greatly 
expanded and strengthened. 

But there are other sources of trouble. It isn’t the 
lay practitioner alone that makes life hard for the 
lawyer. The following were also mentioned: (1) The 
layman holding a governmental job that really should 
be held by a lawyer, (2) the public jobholder who dis 
courages people intending to hire a lawyer or who 
diverts legal work to certain lawyers, (3) the attor 
ney who holds a full-time public office but practices 
law on the side, (4) the “cut rate’ lawyer and the 
attorney who, employed by some business concern, 
performs legal services gratuitously or at less than rea 
sonable rates for officers and employees of the concern 

Complaints against practice of law by laymen and 
ay agencies was directed not only at real estate men 
accountants, trust companies and the rest of the familias 
list but also against members of governmental boards 
ind commissions, labor union officers, traffic consult 
ants, and even ministers of the gospel and undertakers 
Next to the lay practitioners, the lawyer in public office 
who practices in his leisure time aroused the greatest 
re. Sixty per cent of those answering complained of 





Sut cases. 

‘A man is certainly not entitled to occupy a publi 
position in which he is paid compensation for full-tim 
worl compensation being paid for money raised 
by taxation—and at the same time compete with othet 
lawyers at prices they can’t afford to meet,” the re 


port contends. 
Laymen in Lawyers’ Jobs 

The layman in a lawyer's type of job is also a sore 
at it is detrimental t 


point with the bar Holding 
the interest of the public to permit unqualified persons 
to hold such positions, the Committee said: “It is ut 

fair to lawyers, who have spent years to prepare them 
selves for service in positions requiring a knowledg« 
of the law, to have such positions occupied by persons 


who do not have the knowledge, capacity and ability 
for the performance of their duties. The remedy for 
this situation is largely legislative, and the efforts of 


the bar should be directed toward correcting such un 
fairness. Where such positions are held under appoint 
ment by judges or by lawyers in public service, thi 


State Bar should press the appointment of lawyers for 


such positions.” 
Unfavorable Publicity Harmful to the Bar 

‘Is there in your judgment a substantial number of 
people who need legal advice and are able to pay for it 
but who are not seeking that advice from lawyers?” 
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Books for Your Office 





Corporation Law for 


Officers and Directors 
By William J. Grange 





U P-1O-DATE guidance for the problems - 
corporate organization and administ 
tion Information you need to help y 9 
answering clients’ questions about the lay a 
to-day corporate affairs. 
You have 328 forms for transacting 

rate business, including by-laws for a wide range of 
quirements, charter clauses, notices, proxi subscription 
Walvers, minutes and many others cov - 
the whole range I corporate activity. $6.00 

le 


Federal Tax Handbook 1940-41 


By Robert H. Montgomery Lo 


R' ADY IN NOVEMBER For the high l ty they giv 
you, the ease with which you can us hem, and tl 


ontinuity of experience they help you e1 \ here € 

other tax guides like Montgomery’s 

This 1940-41 manual covers income tax, ex s-profits taxes e 
Capital stock tax, estate tax, and othe federal taxes I 

gives you legal and accounting viewp combined 

every step; expert comments and counsel! « pplication 

each tax; specific recommendations of procedure to follow ou 
trustworthy interpretation of new or d i sid 

ful provisions. Two Volumes,. 3,000 pas $17.50 


Patent Tactics and the Law 
By Roger Sherman Hoar ' 


MI" HoaAR is a member ol Viassachusetts \ 
4 Wisconsin Federa 1 Paten Offi | 

















Bars His up-to-the-minut k take int 

consideration the Neée w Paten » lé enact 

by Congress in 1939, and cl 1 Federa 

Court Rules. It gives effective legal procedu 

for securing and protecting pater shows ‘ 
clearly what a patent is and is not; what is patentable; the ; 
vital, but much misunderstood, questions of “ant patio1 ‘ 
ind “domination covers every major phase f Patent " 
Office procedurs explains the handling ! ing = I 
peals within that office. $4.50 


Principles of Urban Real Estate at 
By Arthur M. Weimer and Homer Hoyt 


LS eorp is a property worth? Why is th so mui 
or so little? Will it be worth more or less ten yea 





from now? Why? What is its best us What ( - 
financing plan will fit its needs? What a ! be th 
ods of selling or renting it? In answe lestions like 
these, this book will be of real help It gives you au 
thoritative guidance in analyzing location factors governe 


by city structure and in determining mark 

factors growing out of competition and the @p@p%}. 

eal estate cycle. It covers related activities “hg rN 

such as, appraisal methods, financing | ree | 1 

ies, management techniques | Eo) Avge Fel SP 
" , 4 st 


ity planning devices $4.00 bts 


To Order, Write Department M-419 
Your Complete Satisfaction Guaranteed 


THE RONALD PRESS COMPANY 
15E.26thSt. PUBLISHERS New York 
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f ft snior Bar Conferen 
— 
i ( iference before the Phil 
( rl ni he report of L. Stanley Ford. Na- 
: D it t | Director of Public Information, 
Septeml lad evealed that two hundred and ninety- 
lio programs were given to ap 
£ I , i roxil tel seven and one-half million 
Stration t s | eo} ind in addition at least eight 
indred and ninety-seven platform ad- 
rf se : | were delivered to an audience 


yximately fifty-five thousand. 


ng the report by the Member- 








Committee given by its Chairman 
41 ( Gorham of Chicago, Illinois, 
| present ul ( rman Hannah was moved to re- 
last re this Committee had been par- 
the é tf of the t ilar efhcient and successful 
Bar Confer t on t lowing the appointment of the 
the delegat task ft minating Committee, the meeting 
dertake irned for the reception tendered by 
t é unior members of the Philadel- 
F <. te \ssociation to the members 
' ncluding t = f the Junior Bar Conference and their 
re ( t the Philadelphia Country 
r 50 Several hundred boarded buses 
o rable Robert \ t nd tored through the delightful Sun- 
: ry} ternoon to the Country Club 
the Youngs tio er he reception was a great 
( W< 
e memb nteret nday evening the members of the 
‘ vere unable t t in pe Conference in attendance participated 
in idge Patter ttracte visit to Longwood Gardens, the 
erable attent f Mr. and Mrs. Pierre S. du 
) \ splendid ballet was presented 
the supervision of Mary Binney 
, e time nery, a daughter of a member of 
his supplement t to t e American Bar Association and of 
Terence é pon eve hiladelphia Bar Association. Upon 
e g lawyer to d lt in be the nclusion of the ballet, the audi 
ov rt Ame vas treated to the unusual specta- 
ng addr rece e of a fountain display combined with 
te | hig] mpliment kaleidoscope changing of lighting ef- 
ait LJ ] — 
t t e second session of the Conference 
n uesday, September 10, was fea 
: ent during trati n tured by an address by Honorable Frat 
ng out tl ntet Biddle, Solicitor General of the 
called | ttention t nited States, on the subject: “Civil 
| k ( ( s and the War.” The Mutual 
ting Company presented this 
Bar G ver its national network. At this 
even regio! 1 throug! ession, the Junior Bar Conference by 
a the yea! I tion that ution paid credit to the work of the 
Cor iberties Committee headed by 
Dp te renville Clark of New York 
{ Officers for the year 1940-41 were 
those point e variou ted as follows: Lewis | Powell, 
ittes r | t t ! ichmond, Virginia, Chairman; 
¢ Irg H. Lewis, Topeka, Kansas, 
nal t Chairman; James P. Economos, 
red in the r pamphlet hicago, Secretary. The Council for 
the 40-1941 consists of 








JUNIOR BAR NOTES 





Hemrvy, Bos 


First Circuit—Leslie P 


ton, Massachusetts. 

Second Circuit—H. Graham Morisor 
Jr., New York City. 

Third Circuit—Joseph D 
Media, Pennsylvania. 


Calhoun 


Fourth Circuit — Benjamin Scott 
Whaley, Charleston, S. C. 
Fifth Circuit—William B. Carssow 


\ustin, Texas. 

Sixth Circuit—James Arthur Glea 
son, Cleveland, Ohio. 

Seventh Circuit—Willett N. 
Chicago, Illinois. 

Eighth Circuit—John W 
Kansas City, Missouri. 


Gorham, 


Oliver, 


Ninth Circuit—Harold W. Schweit 
zer, Los Angeles, California. 
Tenth Circuit—James D._ Fellers 


Oklahoma City, Oklahoma 
District of Columbia—Frederick A 
Ballard, Washington, D. C. 
The report of the Activities Commit 
tee was considered and adopted at this 
Under this report, the 


session. objec 


tives for the ensuing year are as f¢ 
lows 
(1) Public Information Progran 


This is a program of national education 


which is to assist in stimulating and 
promoting mental and spiritual prepat 
vital 


democracy 


edness to national existence as a 
Chis is to be done by stress 
ing the absolute necessity for observing 
in the case of each citizen, to the extent 
that the safety of the 


the personal liberties guaranteed by the 


nation permits 
Bill of Rights 

(2) Public Service. 
this heading will include 
drafting work, aid to the small litigant 
procedural reform studies, and annotat 
ing of the restatements of law. 

(3) Activity \ 
stu 


Activities unde 


legislative 


Bar Organization 
continuation of the work with law 
dents, with other Junior 


Bar groups and membership work. The 


co-operation 


Conference committees on Economic 


Condition of the Bar and Legal Serv 
ices were discontinued. 

Since the Philadelphia Meeting 
the Council has authorized Chairman 


Powell to appoint two assistant or asso 
ciate directors to assist the Director of 
Reform Studies due to the 
increased burden of the work under 
taken for the ensuing year. 


Procedural 


Affiliated Junior Bar Organizations 

The first meeting of delegates from 
affiliated Junior organizations to 
the Annual Meeting of the Junior 


sar 


Bar 






































State Junior Bar Ce 
noon, sept ) c t 
teen afhliate : t 
recom t t . 
held st | ¢ 
De attorade ¢ 
conce 1! t S 
their | 
Bar \ ( t 
Joint Conferences 

Tuesday 
Conference joined with 1 Activities for Coming Year . 
( onterence I M1 | 
tion of Judicial A 
section oT ‘ i ' 7 

it the Bellevue-St . . 

int meeting part : d 
paid to the report = 
ference of Jt ' 
tion \ the Nat ( c 
Traffic | : 
motive Safety | ' 
representing t ( ; 
the 1d nist 
Peac ( t " 

Social Events ( 
he av \ et! tere a c | & 





The Attorney General presented t under t iministrat ( r things the . 
portant matters connect ) 
tional Defense Prog 
tion to the worl 
stressed the ) 
act conferring aut t 
preme Court t ort 
pleading, pract l ted 
criminal cas¢ ; 
Mr. Henry P. Cl ‘ . 
of the Admit r P 
United States Courts pr nt to t aa : 


Judicial Conference his first ] leral tion S 


port. ' ’ 
The Conference pointed out that “‘t aicteatiné t 
outstanding lvance 1 : tl 
ministrative Office 
( il tat Tie 
~ ee ( 
oT Cast 1 d 2 0 
longer than six mont I ; 3°63 
reasons for that ee af wage brane ees ae 
that in civil cases these re ll int trat Of a : 
) 

the following class : 
point to re 
handle all their busi: eco! t e 
with respect to cases held under ad ; aa “- es 1934 
ment by judges more tl 
after submission, and tl that ar nd the Attort ( the Virect 
- - . : , t] T =" 
from reference t t t _ 
stated in the report of tl nteret tiot tate | ries, librar 
that specific steps were being taken t f t | est rt h state oe 104 

y 2 { filed . 1940 
study 




















JUDICIAL CONFERENCE 


Che 


arefully and in detail with 


gress has provided Conference 
ns at the timates of expenditures and ap- 
for the 
States Courts and 
Office 
with 


required mainte- 


nce of the United 
the \dministrative with def 
re eel I se of cien ppropriations, library 


funds nd with traveling and subsist 
Conference received and consid 
report from the Director as to 
ensation of court reporters and 
et report indicated that the prac- 

th the respective court reportings 
concluded that 


endation 


o widely it wa 
é ISI Ve recomi seemed 


e dist l ble at this time. The Conference, 


<pressed a view that the dis- 
should 


prov ided by 


avail themselves of 
Rule RO(b) 


the ules of Civil Procedure 


in oO! 
nake adequate provision f 


eporting at 


. 
reasonable costs. It 


of letting col 
reporting upon a con 

honal s ; ise basis has obviou 
os ” ie ; ; ntages in view of the 


ractice 


conn 
vice Of the re 
the tendency to reduce the 
service to the minimu 
to meet a bid; that in re 
ural districts where 


te re not readily available 


na K1lied Set 


Feou to Nave an oO 
the court 
ituatiol n ft ) ‘ , ficial reportet is appointed 

court, he should be require: 
litigants, public and pri 
equal terms.” 


Le« Wo0ONn 


rker, Hicks and Phillips 
‘ommittee to gi 
: to the matter ot 
go t t I tne a ——— f official repr 
e | » on district court rules, 
the trict id hn C. Knox of the 

foul rt] New York and Judge R« 
of the District of 


ented their final l 


. I ppointed a ¢ 


rte! 


Southern 


} 
ert 


in $ | ri} 1 11 ] . 
) I tz¢ Southern 
report ant 


ait of rules. The Cont 





its appreciation of the 
nd thoroughness and ability 
the committee had performed 


ork and directed that the re 


printed and distributed to the 

ind district judges and to the 

ng mittees on local rules in the respec- 

cts. The district judges were 

( to give consideration to the 
ZS | th a view of arriving at sucl 
ty throug it the nat ind 

within the circuit as may be 

( easible, and that the analyses of 


ng local rules which the cor 


as in conflict with the Federal 

Civil Procedure, be distributed 

the s1xt being 1 ng the district judges and the rules 

ttees. The Conference recom 

ult t tl t I led that appropriate action be taker 
iny such conflict 





885 


Che committee appointed to study and 
report on the advisability of legislation 
with respect to the rules of evidence, 
and also the competency and privilege 


of witnesses in criminal cases, was con 
tinued for another year. 

It was declared to be the sense of the 
Conference that no person hereafter be 
appointed as law clerk, or secretary, to 
a circuit or district judge who is related 
to the judge. 

A resolution submitted by Chief Jus 
tice Groner that certain land in the Dis- 
trict of Columbia, selected by the Oliver 
Wendell Holmes Devise Committee and 
approved by the National Capitol Park 
and Planning Commission, as a site fo1 
the building to be erected the dis 
trict courts of the District of Columbia, 
} 


lor 


ve acquired as a part of the Justic 
Holmes Memorial. 
\ction was taken also to make uni 


rm the time for taking an appeal to 
the various circuit courts of appeals 

On the matter of removal from office 
of district judges without impeach 
a report submitted by Judges 
Phillips and Learned Hand was consid 
and the following resolution was 
adopted: 


ent 
Biggs 


ered 


“Assuming its constitutionality, as 


to which we express no 
are in accord with the general pur 
and approve in principle the 
provisions embodied in H. R. 9160, 
76th Congress, 3rd Session.” 


opinion, we 


pose 


Inter-American Bar to Meet 
in Havana 


S the JouRNAL goes to press we 
hz 


from President Lashly 
Washington) about the 


lemand for lawyers familiar with Cen 


ive word 


(in growing 


tral and South American affairs. Fa 
miliarity with the Spanish language 1s 
particularly desirable. President Lashly 
reports that a recent survey made by 
the Judge Advocate General for pur 
poses of the Army shows that out of 
170,000 lawyers in the United States 





42 are familiar with Spanish. It 
s suggested that lawyers in this coun 
particularly the younger lawyers 
eeking opportunities, might 
well find it to their advantage to get 
busy with 


the | 


try, 
greater 


familiarize themselves 
the law 
New and expand- 


and 
inguage and of South 
\merican Countries. 
ing fields for practice are opening up 
vidence shows this, and signs every 
vl indicate 


here interest in 
vhat may be called “Hemisphere” 


increased 
law 
business. 

President Lashly advises that a meet 
the Inter-American Bar Ass¢ 
ciation has been set for Havana, some 
time in the Spring, probably in March. 
Details will be given out later when 
final are made 


ng for 


arrangements 
























































BAR ASSOCIATION NEWS 





Colorado Bar Association a meen L ee 
ressed b 
Beortgey 1 ye I . : ; é 
tivity. the Col , ec, . ; . ' pis i 

tion at its torty-tl I Pele , ' 
at Colorado Springs, Septem! 4 : the 
1940, took affirmativ ict ( ( 
recommendatiot , et ‘ 
vill be lat ea 2 tate ‘ 
the public and bar t tat e State Bar ‘ 

0) end i: ‘ rae 7 
report the Co tte ( . WW xg 








) the | D | 
i view to making Virginia Bar Association 
») far as practical : , oe 
exel rife and West | irginia Bar 
-— a ‘ Association Hold 
ing an ( t t , 

tl est that t Joint Meeting K 
itely take steps to p : fifty-first meeting 
under t it the Vi t 
i such act was hel 

The et nd West \ c ( 
rons oubitles unl LLIA HUTTO sade Be 

‘ 2 rel it ( | \ ( t 9 I 

wuld chose el ' etwr 
tro ‘ udge >t : t tw 
t ro t The < ( cent } ‘ 
na the Stat “ | t t ] sg \ 9 
t p bate law I a (, 

\ nev d spec l. S t att ( eting rt 
ducting , Stat 


tor i pre na ¢ ‘ ( > the 
he irims he re } é K¢ ] 
| 1 Ay \\ 
mitt t Y t \ t t i t O I 
plaine ccl ‘ t tit oO! ) c a Stat 
will then report 1 ad devel 
, 
muttee r \ t I tT eV ve | cht ; if e 
' . t ir f 
tio | earing é ir fe ( ) ne 
] | ’ 
plainant a ( ihe sess ¢ 
b tl (Commi ttee e « T nre : 
| ; 
’ } ‘ pia t £ rit t ) 9 I e 
' } 
( ou ] as pre 
. n ¢ ] 
pondent and ther ‘ t Smif 
procedure will follow 
The Associat O 
lutions requesting S t ; 
to 1; mtinus o _ et } . ( . 
the « piled statute o¢ ( rk ¢ ( me) ¢ 
early b Suc] C. King ler ted I 
t ested to he 1 \ Heder ] 
eve tw \ \ to D ( ‘ tice 
duct 1 econ ( 1 + ng t ~ } eet T ‘ 
“ lso launched tl ent lorac Tur Conference eo \\ 
and a study of debtor law small n Sunday and elected 
° | ‘ ‘ ‘ ‘ ‘ 
claims, and justice courts 1 mmet reports which recommended new 1 tior 
President William R. Kell, ; -edure in ethical examinatior Vhittle f Sears pat 
lev in his address pointed out that + ] ate fan & bar and the a po Pre Lease 
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eresting 


replete with historical facts and 


nt, Horace H. 


on 


paper on 


xperiences 
1 
i 


ua 


recommendations 


de, espe cially as 


nd tea 


mittee ol! 


lor 


which 


the 


BAR ASSOCIATION NEwS 





delivered his presidential 
Che Judicial Universities” 


Inns of 


committees reported and 


of legislation 


to 


the 


national 
rce and the criminal laws. 


a visiting 
given under the auspices of 


Mrs 


Fred 


ot Montpelier was chair- 


1 
2A 
is O40) 


ollowing officers 


1c¢ Pre idents, 


Burlington, Leonard F. 


ind Paul A. Chase, 
H. J. Conant, 
W. I Miller 
Board of M inagers, 
Barton; Delegate to 
gates, Usmer ( Fitts, 
Mm. J. Co 


Secretary. 


Associatio 


ington State 


Annual 


Id it 
the capital ot 


August 7-9 


the legal 
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Tribunals, Priorities of Gov- 
lax Liens, State Excises and 
Interstate and Codification 
of Commercial Law. At the annual ban- 
quet which concluded the convention, the 
guests included Justice William O. 
Douglas of the U. S. Supreme Court, 
Hon. Clarence D. Martin, Governor of 
the State of Washington, Hon. Bruce 
Blake, Chief Justice of the Supreme 
Court of the State of Washington, Hon. 
D. A. McDonald, Justice of the Supreme 
Court of B.C. The officers 
of the association for 1940-41 are: Presi- 
dent, [3 Speed Smith, Seattle ; >ecretary- 
Tracy E. Seattle ; 
xecutive Secretary, Clydene L. Morris, 
Seattle. 
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ernmental 
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Vancouver, 


lreasurer, Griffin, 


CLYDENE L. Morris 
Executive Secretary. 


Montana Bar Association 
SAMPLE legal institute was the 
A feature of the fifty-fourth annual 
meeting of the Montana Bar Associa- 
tion held at Helena, July 25 to 27 
the institute the 
following speakers and subjects: Walter 
H. Anderson, Pocatello, Idaho, past 
President of the Idaho State Bar, 
subjects were “The Trial of an 
Automobile Accident Suit” and “De 
claratory Judgments”; Day Karr, of 
Seattle, Washington, Regional Admit 
istrator, Securities and Exchange Com- 


(On 


legal program were 


1 
whose 


mission, and Donald :; Stocking, At- 
torney for that Commission, also of 
Seattle whose subject was “The Secur! 
ties Act of 1933 and other Federal 
\cts”: H. Leonard DeKalb of Lewis 
town, Montana, member of the Mon 
tana State Board of Law [xamuners, 


subject: “Deeds in Lieu of Wills”. 

J. Thompson, of the Iowa Bar, 
member of the ABA Committee on 
Legal Education, discussed the subjec t, 
Institutes”. 
President-elect of 


Burt 


“Legal 
The the 
Bar Association, Hon. Jacob M. Lashly, 


Americal 


addressed the convention on the sub 
ject, “The Vanishing Law Business.” 

\t the annual banquet, Hon. David 
Horton Elton, K. C. of Lethbridge 
Alberta, Canada, was the principal 
speaker, having for his subject “The 
Place of the Lawyers in the Public 


Life of the Country”. 
H. Leonard DeKalb, of 


was elected president of the Montana 


Lewistown, 


Bar Association for the ensuing year, 


succeeding George W. Farr, of Miles 
City. Julius J. Wuerthner, of Great 
Falls, delegate to the House of Dele 


gates of the American Bar Association 
and Wesley W. Wertz, of Helena, Sec- 
retary-treasurer, were re-elected to their 
respective offices. 
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HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 


100 NORTH LA SALLE STREET, CHICAGO 
George B. Walter, Associate 
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WALK ON FOOT TO CHICAGO? 


AND IN 


Ui 


ANCES IN TRANSPORTATION LAW BOOKS 


E ABOUT WHEN OLDER METHODS PROVE TOO SLOW 
would walk on foot to Chicago when a few hours in an air 
suffice? * It would take the lawyer, to work out his own 
as painstakingly as they are stated in AMERICAN JURISPRU- 
time than it would take to walk around the world. * In the 
Americans will make use of the newer methods of trans- 


[hese newer methods save time and insure prompt arrival. 


ne reasons American lawyers are using the rules stated in AMER- 


UDENCE as the basis for solving their legal problems. They 


it Saves time and insures prompt arrival at proper decisions. 
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San Francisco, California 
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To Members of the American Bar Association: 


While it is not possible for every member of the Association to engage actively in Bar 
Association work, every member can aid in furthering the activities of the Association by nm 
obtaining the application of at least one new member each year. A form for this purpos has 
is printed below. io 

The Association’s fiscal year is July 1 to June 30. Annual dues are $8.00 for lawvers thor 
who have passed the fifth anniversary of original admission to the bar, $4.00 for those admitted 
less than five years. Dues accompanying applications are computed on a pro rata quarterly 
basis for the fiscal vear, and three-fourths of a year’s dues should accompany applications pre 





sented between October 1 and December 30 
Application for Membership 
\M=ERICAN BAR ASSOCIATION 
1140 North Dearborn Street 
Chicago, Illinois 


Date and place of birth 
Original admission to practice 


Other states in which admitted to practice (if any 
Bar Associations to which applicant belongs 
White 0 Indian [J Mongolian 
Name ....... 
Office Address 





Street City State 
Home Address 


DE  Sdaccccaeanskdaens incmevae ah been Address 
Check to the order of American Bar Association for $.... is attached 
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THE Door Is SHUT 


Just as fire doors keep flames from spreading in 
a plant, IRM insurance keeps other people's care- 
lessness from reaching policyholders’ pocketbooks. 
For the door is closed to applicants who will not 
qualify as sound risks. 

IRM fire-prevention engineers follow strict stand- 
ards in making plant inspections—before and after 
policies aie written. Consequently IRM fire losses 
are kept down and so is the cost to policyholders. 
Every year since organization, IRM has returned 
25°, of the premiums paid. 

If you want sound indemnity at minimum cost, 
look into IRM insurance and cash in on your own 
plant's record for carefulness, or your willingness to 


meet modern standards in future. 


——IMPROVED Risk Mutvats—— 


60 JOHN STREET, NEW YORK 





Jv ©ISR A nation-wide organization of old established, 
A, 4 <7? P - 
MAY \ standard reserve companies writing the follow 
{/o \\c\\ ing types of insurance: Fire « Sprinkler Leakage 

[ ~ \>| e Use and Occupancy e Tornado and Windstorm 
s\\ Ir } « Earthquake « Rents -« Commissions and 
NON. yy, Profits + Riot and Civil Commotion - Inland 


Marine 
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GOLF : 80 :: vorgerien PANDWRITING EXPERTS ears 


‘4 poy rriti P 
SHORTHAN »D : 175. tata — and Ultra Violet Photographs — 


Served in Lindbergh Kidnaping Case, Scottsboro Case, etc., etc. 


Only 2 per cent of America’s J. VREELAND HARING J. HOWARD HARING 
country club golfers, it is estimated, 15 Park Row, New York City 


ver shoot below 80 Bus. Phone, BArclay 7-8778 Res. Phone (Newark, N. J.), HUmboldt 8-2014 
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ee less famihia' ot gph and for what? NEW and USED 


as unsur sle, s that b tween 9 Recently greatly increased We carry a big stock of second-hand sey 
ne oT ol wt Le Beggyend gow Be qpeceex taxes suggest that further in- and text books. 


: r incipal We have just received in stock a complet 
creases in corpus Or princip library consisting of all the National Reporien, 


1 x through either accumulation including a American Digest System. aj 
eresverance and much . . H complete to date and in fine second-hand buch. 
oe ona Rhaweesiivr neapall of income or capital addi- ram binding, and many latest text books. We 


tions are frequently less de- would appreciate your inquiries. 


sirable than present distribu- BURGER LAW BOOK CO 
tions. This particularly effects 537 S. Dearborn St. Chicago, | 


the existing estates of older 
lives. A substantial part of 
today's accumulations is fre- 
quently lost in tomorrow's 
taxes. Why delay considera- 
tion of constructive and intel- USED LAW BOOKS 

ligently planned distribution Regional, state and l S. supreme court 
today? reports, annotations, en pe and other 


high priced standard sets at tractive prices 
" 4 


Catalenn trek. Law libra 




















Tax attorney, 


versie ok Cle sw School. ten | Then you will find happiness 
years active tax experience, desires and enjoyment through 
connection with established _ firt watching your gift at work 
Best references. Box E, America developing better lives, open- 
Bar Association inal, 1140 N ing up larger opportunities 
Dearborn St., Chicago and building a stronger and 
better future for your coun- 
try and its people. New and Used 


For further information, write L A Ww B O Oo K S| 
Largest Stock of Sets & Text Books 
| END OF A ~ 2 Rensselaer Polytechnic Institute, List on Request 


NUISA NCE ILLINOIS BOOK EXCHANGE 


Troy, a. Fs (Established 1904) 
337 West Madison Street Chicago, Illinols 
Remarkable NEW Tissues Keep 
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Claitor’s Book Store 


Baton Rouge, Louisiana 
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today! ! . 
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